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In the Superior Court of the State of California in

and for the County of Shasta.

AMOS HALCOMB, as Administrator of the Estate

of George R. Halcomb, also known as George

Raymond Halcomb, Deceased,

Plaintiff,

vs.

METROPOLITAN LIFE INSURANCE COM-
PANY, a Corporation,

Defendant.

COMPLAINT.

Plaintiff complains of defendant and for cause

of action alleges

:

I.

That during all the times and dates herein men-

tioned, the above named defendant has been and

now is a corporation duly organized, existing and

entitled to transact business in the State of Cali-

fornia, and is transacting business in said State

of C'alifornia.

II.

Tliat George R. Halcomb, also known as George

Raymond Halcomb, died in the county of Shasta,

State of California, on or about the 7th day of July,

1932, and left an estate in snid County of Shasta.

That after ])roceedings were duly had and taken

in the Superior Court of the State of California,

in and for the county of Shasta, Amos Halcomb

was appointed Administrator of the estate of George

R. Halcomb, also known as George Raymond Hal-
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eonib, and thereafter duly qualiticd as such Ad-

ministrator.

III.

That during all the times and dates herein men-

tioned the above named plaintiff, Amos Halcomb,

has l)een and now is the duly appointed, qualified

and acting administrator of the estate of George R.

Halcomb, also known as George Raymond Hal-

comb, deceased.

IV.

That on or about the 13th day of April, 1928, at

and in the city of Redding, county of Shasta, State

of California, and for a valuable consideration the

above named defendant executed [1*] and delivered

to George R. Halcomb, also known as George Ray-

mond Halcomb, its policy of insurance in w'riting,

a copy of w^hich said policy is hereunto attached,

marked "Exhilut A", and by this reference made

a part hereof, and by said policy insured the life

of the said George R. Halcomb, also known ay

George Raymond Halcomb to the amount and in

the sum of $2000. Said policy provided, and said

defendant agi'eed that in the event that said George

R. Halcomb also known as George Raymond Hal-

coml), should meet his death as the result directly

and independently of all other causes, by bodily in-

juries sustained through external, violent, and ac-

cidental lueans, provided:

(
1
) That such death shall have occurred while

said yK)licy and the Supplementary Coiiti'act were

•Papn ninTi})orin[r apjioiiring i\t the foot of pn^o of orifjinal cortifieJ

Transcript of Kocord.
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in full force and prior to the anniversary date of

said policy nearest to the 65th birthday of the

insui'ed, and

(2) That all premiums under said policy and

the Supplementary Contract shall have been duly

paid, and

(3) That said policy shall not be in force by

virtue of any non-forfeiture provisions thereof.

In which event and in accordance with the terms

of "Exhibit A", said defendant agreed to pay to

the person or persons entitled thereto by virtue of

the terms of said policy double the amount of said

$2,000. or $4,000.

V.

That Sadie Mae Halcomb, wife of George R.

Halcomb, also known as George Raymond Hal-

comb, is the beneficiary named in said policy, to

whom the benefits thereof are due, owing and un-

paid.

VI.

That said beneficiary, Sadie Mae Halcomb prede-

ceased George R. Halcomb, also known as George

Raymond Halcomb, and 1)}- reason thereof the bene-

fits of said policy under and pursuant to the terms

thereof are payable to plaintiff herein as adminis-

trator of the estate of George R. Halcomb, also

known as George Raymond Halcomb. That George

R. Halcomb, also known as George [2] Raymond

Halcomb died on or about the 7th day of July,

1932 as a result of an aeroplane accident. He, the

said George R. Halcomb, also known as George

Raymond Halcomb, together with his wife, being
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fare paying passengers in said plane, at the time

of the accident, injuries and death.

VII.

That subsequent to the death of George R. Hal-

comb, also known as George Raymond Halcomb,

and in accordance with the terms of said policy

plaintiff duly notified said defendant and made

proof of death in accordance with the terms and

conditions of said policy of insurance, and said

plaintiif has duly performed all of the terms and

conditions of said policy on his part to be per-

formed and said policy was in full force and effect

at the time of the injury and death of the said

George R. Halcomb, also known as George Ray-

mond Halcomb.

YIII.

That said defendant has failed, neglected and I'e-

fused, and still fails, neglects and refuses to pay

said plaintiff the sum of $4000. as provided in said

policy, or any part thereof, and there is now due,

owing and unpaid from defendant to plaintiff the

sum of $4,000. lawful money of the United States,

together with interest thereon.

Wherefore, plaintiff prays judgment against said

defendant for the sum of $4,000. and interest, to-

gether with costs of suit incurred herein, together

with such other and further relief as to the court

may seem just and equitable in the premises.

AMOS HALCOMB
Administrator of the Estate of George R. Halcoml),

also known as George Raymond Halcomb.

L. ('. SMITH
Attorney for plaintiff. [3]
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State of California

County of Sliasta.—ss.

^^los Halcomb, as Administrator of the estate of

George R. Halcomb, also known as Greorge Ray-

mond Halcomb, deceased, being first duly sworn

deposes and says: That he is the plaintiff in the

above entitled action, and has read the above and

foregoing complaint, and knows the contents there-

of, and that the same is true of his ow^n knowledge

except as to the matters therein stated on informa-

tion and belief, and as to those matters he believes

the same to be true.

AMOS HALCOMB
Subscribed and sworn to before me this 10th day

of September, 1932.

L. C. SMITH
Notary Public in and for the County of Shasta,

State of California. [4]

EXHIBIT "A"

Tlie Light That Never Fails.

METROPOLITAN LIFE INSURANCE
(COMPANY

A Mutual Life Incorporated By
Insurance Company The State of New York.

HEREBY INSURES THE LIFE OF
GEORGE R HAL(^OMB

herein called the Insured, in accordance with tlic

terms of this Policy No. 1253695 A and promises to
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}M\y at its Home Office in the City of New York

Two Thousand Dollars to Ida J. TTalconib, Mother

of the Insured, Beneficiary, ui)on receipt of due

proof of the death of the Insured and upon the

surrender of this Policy. The right on the part of

the Insured to change the Beneficiary, in the man-

ner hereinafter provided, is reserved.

This Policy is issued in consideration of the Ap-

plication therefor, copy of which application is

attached hereto and made a ])art hereof, and of the

payment for said insurance on the life of the above

named Insured, of Thirteen Dollars and two cents

(which maintains this Policy in force for a period

of 3 months from its date of issue, as set forth be-

low) and of the payment hereafter of a like Y^ an-

nual premium on each 13th day of April, July,

October and January (hereinafter called the due

date), until Twenty full years Premiums shall have

been ])aid or until the prior death of the Insured.

The Provisions and Benefits printed or written

l)y the (^ompany on the following pages are a part

of this Policy as fully as if recired over the signa-

tures hereto affixed.

In Witness Whereof, the Metropolitan Tiife In-

surance Company has caused this Policy to be

executed this 13th day of April, 1928, which is the

date of issue of this Policy.

JAS. S. ROBERTS HARRY FISKE
Secretary President

[5]
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S. Sharpe

Policy Registrar

LIMITED PAYMENT LIFE.

Age 21

Premimns payable for 20 years or until prior death.

Insurance payable at death only.

Annual distribution of Divisible Surplus.

*Form 808 -A Ord.

PROVISIONS AND BENEFITS.
1. Payment of Premiums:—All premiums are

payable, on or before their due dates, at the Home
Office of the Company, or to an authorized Agent

of the Company, but only in exchange for the Com-

pany's official premium receipt signed by the Presi-

dent, Vice-President, Actuary, Treasurer or Secre-

tary of the Company and countersigned by the

Agent, or other authorized representative of the

Company receiving the premium.

The payment of a premium shall not maintain

this Policy in force beyond the due date when the

next premium is payable, except as hereinafter

provided.

If the premiima shall have been paid for the

period during which the death of the Insured oc-

curs, then, if such period be greater than one month,

the Company will pay, in addition to the amount

otherwise i)aya))le under this J^olicy, that portion

of such premimn ap])licable to the i)()licy mouth or

months subse(iuent to tlie jjolicy month when deatli

occurred. A grace period of thirty-one days, with-

out interest charge, will he granted for the y^ayinent
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of every premium after the first, durinu: wliicli

grace period the insurance shall contimie in force,

but if the Insured dies during- such period the por-

tion of the unpaid premium for insurance of the

current policy month shall be considered as an in-

debtedness to the Company for which this policy

is security.

On written request of the Insured, approved by

the Company [6] at its Home Office, premium pay-

ments may be changed, at any anniversary of the

date of issue of this Policy, so as to be payable

annually, semi-annually, or quarterly in accordance

Avith the published rates in force at the date of

issue of this Policy.

2. Age :—If the age of the Insured has been mis-

stated, the amount payable hereunder shall be such

as the premium paid would have purchased at the

correct age.

?>. Incontestability :—This Policy shall be incon-

testa))le after it has been in force for a period of

two years from its date of issue, except for non-

payment of premiums, and except as to provisions

and conditions relating to benefits in the event of

total and j)ei'manent disa])ility. and those granting

additional insurance specifically against death by

accident, contained in any supplementary contract

attached to and made part of, this Policy.

4. Entire (infract:—This Policy and the a])pli-

cation therefoi- constitute the entire contract between

ihc parties, ;in(l all statements made Iw the In-

siii'cd, shall, ill llie absence of fraud, be deemed



vs. Amos Halcomh 9

representations and not warranties, and no state-

ment shall avoid this Policy or be used in defense

of a claim hereunder unless it be contained in the

application therefor and a copy of such applica-

tion is attached to this Policy when issued.

5. Suicide:—If the Insured within one year

from the date of the issue hereof die by his own

hand or act, whether sane or insane, the liability

of the Company hereunder shall be limited to an

amount equal to the premiums which have been re-

ceived, without interest.

6. ' Change of Beneficiar}^ :—When the right to

change the beneficiar}' is reserved, and if there be

no written assignment of this Policy on file with

the Company, the Insured may (while this Policy

is in force) designate a new beneficiary, with or

without reserving the right of change thereafter,

by filing [7] written notice thereof at the Home Of-

fice of the Company accompanied by this Policy for

suitable endorsement. Such change shall take ef-

fect upon endorsement of the same on this Policy

by the Company. If any beneficiary shall die before

the Insured, the interest of such beneficiary shall

vest in tlie Insured, unless otherwise provided

herein.

7. Assignment :—No assignment of this Policy

shall be binding upon the Company unless it be

executed upon blanks furnished ])y the Company

and filed with the Company at his Home Office in

the City of New York. The Company assumes no

obligation as to the validity and sufficiency of any

assignment.
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8. Agents:—No Agent is authorized to waive

forfeitures, to alter or amend this Policy, to ac-

cept preniiuuis in arrears or to extend tlie due date

of any premium.

9. Options on Surrender or rja])sc:—After

])remiums for two full years shall have been paid

on this Policy, the Owner hereof or the Assignee

of record; if any, upon writt(Mi ivquest filed with

the Company at its Home Office, together with the

presentation of this Policy for legal surrender or

endorsement within three mouths after the due date

of any premium in default, shall be entitled to one

of the following options

:

(a) Cash Surrender Value

—

To receive the Cash Surrender Value which shall

be the Reserve on this Policy (omitting fractions of

a dollar per thousand of insurance) and on an}^

outstanding Paid-up Additions at due date of

premium in default, less a surrender charge during

the second and third policy years of not more than

two and one-half per cent of the amount of in-

surance under this Policy. The Company shall

deduct from such Cash Surrender Value any in-

debtedness to the Company for which this Policy

is security, the remainder ])eing hereinafter re-

ferred to as the "net sum", or, [8]

(b) Paid-ITp Whole T^ife Insurance

—

To have the Insurance continued in foi'ce from

the due date of premium in default for a I'educed

amount of non-participating Paid-Up Wliole Life

Insurance, ])ayable at tlie same time and undei*
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the same conditions as this Policy. Such Paid-Up

Whole Life Insurance shall be for such an amount

as the net sum described under (a) above will

purchase (in even dollars) at the then attained age

of the Insured Avhen applied as a net single pre-

mium. Such Paid-up Whole Life Insurance may be

surrendered at any time for its then Cash Sur-

render Value (viz., its full Reserve at the date of

such surrender less any indebtedness to the Com-

pany on such Paid-up Whole Life Insurance) or,

(c) Paid-up Term Insurance

—

To have the Insurance continued in force from

the due date of premium in default as non-partici-

pating Paid-up Term Insurance. If there be no

indebtedness to the Company for which this Policy

is security, the amount of such Paid-up Term In-

surance shall be equal to the amount of insurance

under this Policy, plus any outstanding Paid-up

Additions, and for a term (in years and whole

number of months) such as the Cash Surrender

Vahie as defined under (a) above will purchase at

the then attained age of the Insured when applied

as a net single premium. If there be any such in-

debtedness the amount of the Paid-up Term In-

surance will 1)(' reduced in sucli proportion as the

indebtedness bears to the Casli Surrender Value as

defined under (a) above. Such Paid-up Term In-

surance may lie surrendered at any time for its

then Cash Surrender Value (viz., its full Reserve

value at the date of surrender).

In the event of default in the })aynient of any

premium, after premiums for two full years shall
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have been paid on this Policy, if the Owner or the

Assignee of record, if any, sliall not avail himself

of one of the foregoing options, in the manner

hereinbefore provided, within three months after

the due date [9] of the j^remium in default, this

J^olicy will be continued by the C^ompany for a

reduced amount of non-participating Paid-up

Whole Life Insurance, as provided under Option

(b) above.

The C'ompany, at its discretion, may defer the

payment of any Cash Surrender Value under Op-

tions (a) (b) or (c) as above for a period not

exceeding ninety days after the application there-

for is received by the Company.

The Reserve held for this Policy and for any

1 ^aid-up Additions and the Net Single Premiums

mentioned above, shall be computed upon the

American Experience Table of Mortality with in-

terest at three and one-half per centum per annum.

10. Reinstatement :—If this Policy shall lapse in

consequence of default in paynient of any premium,

it may be reinstated at any time, unless the Cash

Surrender Value has been paid or the non-partici-

l^ating Paid-up Term Insurance period has ex-

])ired, upon the production of evidence of insura-

bility satisfactory to the Company and the pay-

ment of all overdue premiums with interest at six

j)er centum \)vr annuni to the date of reinstate-

ment. Any loan which existed at date of default,

togethei- with interest at the same rate to the date

of reinstatement, iua>' be either repaid in cash, or
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if not in excess of the cash vahie at date of rein-

statement, continued as an indebtedness for which

this Policy shall be security.

808-A Ord. -4-26

TABLE OF GUARANTEED LOAN VALUES
AND SURRENDER OPTIONS

Computed in accordance with Paragraph 9 for

a Policy free from indebtedness and without paid-

up additions.

End of
Year

Cash Value
or

Loan Value

Paid-up
Non-Participating

Whole
Life Insurance

Paid-Up
Non-Participating
Term Insurance
Continued for

Years Months

2 $ 23 $ 77 3 1

3 39 130 5 6

[10]

4 $ 60 $193 8 8

5 76 242 11 5

6 93 292 14 4

7 111 341 17 6

8 129 391 20 8

9 149 441 23 8

10 169 491 26 4

11 189 542 28 8

12 211 592 30 8

13 234 643 32 5

14 257 693 34

15 281 744 35 6

16 307 795 37

17 333 846 38 7

18 360 897 40 6
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End of
Year

Cash Value
or

Loan Value

Non

LI

Paid-Up
i-Participating
Whole

fe Insurance

Paid-up
Non-Participating
Term Insurance
Continued for

Years Months

19 389 949 43 2

20 419 Policy Life

25 466 Paid-up

30 520 Participating

For each $1,000 For eacli $1,000 Face amount of policy

of the amount of the amount continued for period

of insurance. of insurance. specified.

If the amount of the insurance is in excess of

$1,000, the Loan, Cash and Paid up Values, as

shown in the table, will be proportionate. Ord. 20

Pay Life Age 21

The values shown in the above table are for com-

plete policy years, with surrender charge, if any,

deducted. Values for later years will be computed

upon tlie same basis and furnished on request.

Should default in payment of any premium occur

at any other time than at the anniversary date of

the Policy, the values for the end of the preced-

ing policy year shall be increased in an amount or

for a period equal to one-twelfth of the increase

in value for the then current policy year, accord-

ing to the above table, for each twelfth of such year

for whicli premiums shall have been paid. [11]
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The Cash Surrender Vahie at any time other

than at the end of the period for \Yhieh premiums

have been paid shall be the Cash Surrender Value

at the end of such period less interest from the

date of payment to the end of such period at the

rate of six per cent per annm.

The Loan Values provided for in the above table

for the end of a policy year can l)e ol)tained at

any time during such policy year in the manner

and according to the following clause entitled

''Loans".

11. Loans :—At any time after premiums for two

full years shall have been paid and while this policy

is in force, except when continued as nonparticipat-

ing Paid-up Term Insurance, the Company, on

proper and lawful assignment of this Policy and

presentation of it for endorsement will loan to

the Owner or the Assignee of record, if any, on the

sole security thereof, an amount not greater than

the Cash Surrender Value at the end of the current

policy year. Any indebtedness to the Company on

this Policy, at the date of said loan, together with

interest in advance on said loan to the end of the

current policy year and any unpaid premium or

premiums for tlie current policy year, will be de-

ducted from the amount of said loan. Said loan

will bear interest at the rate of six per centum

per annum payable annually on each anniversary

of this Policy. If interest be not paid when due, it

shall be added to the principal, until the entire

outstanding indebtedness shall equal the Cash Sur-
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rentier \'alue, in which event this Policy shall be-

come mill and void, after one month's notice shall

have been mailed In* the Company to the last known

address of the Insured and of the Assignee of rec-

ord, if any. After the expiration of the premium

pa3'ment period, or when this Policy is continued

for a reduced amount of non-participating Paid-up

Whole Life Insurance, payment of interest on any

loan each yeai', in advance, to the end of the cur-

rent policy year, will be required. At the option

of the Company, the granting of a loan may be de-

ferred for a period [12] not exceeding ninety days

after application therefor is received by the Com-

pany, unless such loan is to be applied solely to the

payment of premiums due to the Company. At any

time while this Policy is in force the whole of any

part of such indebtedness may be repaid. At the

death of the Insured any such indebtedness to the

C'Ompany shall be deducted from the amoimt pay-

able hereunder.

12. Participation in Divisible Surplus:—This

Policy is a participating contract while in force

as a premium-paying policy, or as a jjolicy fully

paid up by completion of the payment of the full

number of piemiums specified herein, and the Com-

pany will annually, as of the thirty-first day of De-

cember of each year, ascertain and a]:>portion any

divisible surplus accruing hereon. (See "Notice to

Policy-holder" ])elow.) Such divisible surplus will

})e f»ayabl(' on the next anniversary of this Policy

following llic next succeeding thirtieth day of April,
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and may, at the option of the Insured, or of the

Assignee, of record, if any, l)e either (a) paid in

cash, or, (b) applied within the grace period to-

wards the payment of any premiuDi or ])remiums;

or (c) applied to the purchase of a participating

paid-up addition to the sum insured; or, (d) left to

accumulate to the credit of this Policy at such rate

of interest as the Company may declare on such

funds, but not less than 3i/? per centum per annum,

and payable at maturity of this Policy or with-

drawable in cash on any anniversary date of this

Policy. If no other option is selected hy the In-

sured, or by the Assignee of record, if any, within

three months after the date when such divisible

surplus is payable, then the divisil^le surplus will

be applied to the purchase of a Paid-up addition to

the sum insured. Such paid-up addition may be

surrendered at any time for a cash value at least

equal to the amount of the surplus originally ap-

plied to its purchase. [13]

NOTICE TO POLK^Y-HOLDER.—The divisi-

ble surplus accruing under policies of this class will

probably not be sufficient to enable the Company to

make any apportionment under this Policy l^efore

the end of the third year.

13. Optional Modes of Settlement:—Upon writ-

ten election made to and accepted l)y the Company,

in accordance with the provisions hereinafter con-

tained, the whole or any part of the amount payable

according to the terms of this Policy, will, upon

receipt of due proof of the death of the Insured,
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be retained by the Company and paid out aeeord-

ing to one of the following OPTIONS:
Option 1. (Interest Payments.) By the payment

of Interest, either annually, semi-annually or

monthly, at the rate of three and one-half per

centum per annum on said amount so to be re-

tained by the Company, the first Interest payment

being payable at the end of one 3^ear, six months,

or one month respectively according to the mode of

interest payment elected, and by the payment upon

the death of the payee, or at the end Of a certain

number of years, as specified in said written elec-

tion, of the amoimt so to be retained b}^ the Com-

pany, together with any accrued Interest, to such

payee, or to the person designated in said election;

or, if there be no person so designated, to the execu-

tors or administrators of such payee.

Option 2. (Installment Payment.) By the pay-

ment of equal annual or semi-ammal instalments

during a number of years certain in accordance

with the Ta])le below for each one thousand dollars

of the amount so to be retained by the Company,

tJie tirst Installment being payable immediately.

[14]

OPTION 2—INSTAI.MENT PAYMENTS

Number
Years

Specified

Amount
of each —or

—

Annual
Instalment

Amount
of each

Semi -annual
Instalment

Number
Years

Specified

Amount
of each
Annual

Instalment

1 $1,000.00 $504.34 16 $79.88
o 508.60 256.54 17 76.38

3 344.86 173.98 18 73.26

4 263.04 132.72 19 70.48
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Number
Years

Specified

Amount
of each —or

—

Annual
Instalment

Amount
of each

Semi-annual
Instalment

Number
Years

Specified

Amount
of each
Annual

Instalment

5 $214.00 $107.98 20 $67.98

6 181.32 91.52 21 65.74

7 158.02 79.76 22 63.70

8 140.56 70.96 23 61.86

9 127.00 64.12 24 60.16

10 116.18 58.66 25 58.62

11 107.34 54.22 26 57.20

12 99.98 50.50 27 55.90

13 93.78 47.38 28 54.68

14 88.48 44.70 29 53.56

15 83.90 42.40 30 52.54

or
Amount of Each

Semi-annual Instalment

$40.38

38.60

37.02

35.62

34.38

33.24

32.22

31.28

30.44

29.66

28.94

28.28

27.68

27.12

26.60
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OPTION 3. (Life Incoiiie)—By the payment of

e(jual ainiual Instalments for a fixed period of

either ten or twenty years, and for so many years

longer as the payee shall survive, in accordance

with the Tahle helow for each one thousand dollars

of the amount to be so retained by the Company,

the first Instalment being payable immediately.

[15]

OPTION 3 LIFE INCOME.
Age of
Payee
When
Policy

Becomes
Payable

AMOUNT OF EACH
INSTALLMENT

Fixed
Period of
20 years

Fixed
Period of
10 years

Age of
Payee
When
Policy
Becomes
Payable

10 and $43.24 $44.46 33

11 under 43.40 44.64 34

12 43.58 44.82 35

13 43.76 45.02 36

14 43.94 45.22 37

15 44.14 45.44 38

16 44.34 45.66 39

17 44.54 45.90 40

18 44.78 46.14 41

19 45.00 46.40 42

20 45.24 46.68 43

21 45.50 46.96 44

22 45.76 47.26 45

23 46.04 47.56 46

24 46.32 47.90 47

25 46.64 48.24 48

26 46.94 48.60 49

27 47.28 48.96 50
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Age of
Payee
When
Policy

Becomes
Payable

AMOUNT OF EACH
INSTALLMENT

Fixed
Period of
20 years

Fixed
Period of
10 years

Age of
Payee
When
Policy
Becomes
Payable

28 $47.02 $49.36 51

29 47.98 49.78 52

30 48.36 50.22 53

31 48.76 50.68 54

32 49.16 51.16 55

AMOUNT OF EACH
INSTALMENT

Fixed Fixed
Period of Period of
20 Years 10 years

Age of
Payee When

Policy
Becomes
Payable

AMOUNT OF EACH
INSTALMENT

Fixed Fixed
Period of Period of
20 years 10 years

$49.60 $51.68 56 $63.44 $75.18

50.04 52.22 57 64.00 76.88

50.52 52.78 58 64.54 78.66

51.00 53.38 59 65.04 80.50

51.50 54.02 60 65.50 82.38

52.02 54.68 61 65.92 84.30

52.58 55.38 62 66.30 86.28

53.14 56.14 63 66.64 88.28

53.72 56.92 64 66.94 90.30

54.32 57.74 65 67.20 92.32

54.92 58.62 m 67.40 94.34

55.56 59.54 67 67.50 96.36

56.20 60.52 68 and over 98.34

56.86 61.56 69 Same as 67 100.28

57.54 62.64 70 102.18

58.20 63.78 71 104.00

58.88 64.98 72 105.74

59.56 66.24 73 107.38

60.24 67.56 74 108.92
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AMOUNT OF EACH
INSTALMENT

Fixed Fixed
Period cf Period of

20 Years 10 years

Age of
Payee When

Policy
Becomes
Payable

AMOUNT OF EACH
INSTALMENT

Fixed Fixed
Period of Period of
20 years 10 years

60.92 68.96 75 110.32

61.58 70.42 76 111.60

62.22 71.94 77 112.74

62.84 73.52 and over

same as 77

[16J

Any Instalments payable under Option 2, or any

instalments for the fixed period of ten or twenty

3'ears, as the case may be, under Option 3, which

shall not have been paid prior to the death of the

payee, shall, unless otherwise directed in said writ-

ten election, be computed at three and one-half per

centum per annmn, compound interest, and paid in

one sum to the executors or administrators of the

payee.

In lieu of semi-annual Instalments under Option

2, quarterly or monthly payments thereof, and in

lieu of annual instalments under Option 3, semi-

annual, quarterly or monthly payments thereof, in

each case for proportionate parts, may be elected.

The atnoTUits payable under the foregoing Op-

tions ai'c based ujxui an assumed interest earning

of three and one-lialf per centum per annum, but

if hi nuy year the Company shall declare for that

year, iiixm luiids held by it under such Options, a

greater interest I'ate tlian three and one-lialf per

cent., tlio amoimt payable on the next anniversary

of siidi j)<iyin('nts under Options 1 or 2, or under

Option ;), witliiu the fixed period of ten or twenty
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years as the case may be, shall be increased ac-

cordingly.

When so directed in the said written election,

but not otherwise, tlie supplementary contract here-

inafter proAdded for, on legal release thereof, may be

surrendered for the amount so retained l\v the (Com-

pany, with any accrued interest under Option 1,

or for the commuted value of any stipulated Instal-

ments yet to be paid under Option 2, or for the

commuted value of any unpaid Instalments for

the fixed period of ten or twenty years, as the case

may be, then remaining unpaid under Option 3.,

such comnuitation under Option 3 shall, however, in

nowise operate as to payments conditional upon

the payee surviving the term during which the in-

stalments certain would have been payable. Such

conmuited value under either Option 2 or 3 shall

be the amount calculated by the Company on the

basis of compound interest at the rate of three and

one-half per centum per annum. A payee [17]

who has not, l)y virtue of the terms of said writ-

ten election, the right to surrender the supplemen-

tary contract may not assign or encumber such

contract or any payment thereunder.

Election of any of the foregoing Options must

be made in writing, addressed to the Company at

its Home Office, and may be made (a) prior to tlie

death of the Insured, by the Insured and the Bene-

ficiary jointly, o]*, if the right to change the bene-

ficiary has been reserved, then b_\' tlie Insured

alone; or, (1)) if there l)e no such election on fde
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witli the Company at the time of the death of the

Insured, then such election may be made by the

beijcficiary. In no event, however, will any of the

foregoing modes of settlement be available if the

Policy is assigned and any assignment will nullify

any prior election.

No election shall be eifective which shall purport

to require any Interest or Instalment payment to be

made by the Company in a sum less than $10.

Optional settlements may not be elected under a

Policy which is payable to a corporation, co-part-

nership or association.

In case one of the foregoing optional modes of

settlement is selected, this Policy must be surren-

dered, whereupon a supplementary contract will be

issued by the Company for the Option elected.

808AOrd. -4-26

COPY OF APPLICATION ATTACHED
HERETO.

NOTICE TO POLICY-HOLDER
PLEASE READ YOUR POLICY PROMPTLY

UPON ITS REC^EIPT.

Do not fail to notify the (^oiu])any at its Home
Office wlien you cliange your address.

When writing District Office or the Home Office

give your Policy Numlx'r and state clearly Name,

Residence, Coimty and State.

Tlie (Company Agents have no authority to waive

forfeitures, to [18] alter or amend this Policy, to

accept premiums in arrears or to extend tlie due

date f)f any pi'cmium.
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Checks, drafts, or Money Orders in payment of

premiums should be drawn to the order of Metro-

politan Life Insurance Company.

Privilege of voting for Directors. The election

of Directors of the Company is to be held in New
York on the second Tuesday in April, 1927, and

every second year thereafter. The holder of this

Policy, after one year from its date, while it re-

mains in force, will have a right to vote either in

jDerson or by proxy or by mail. For particulars

as to how to vote, apply to the Secretary, No. 1

Madison Avenue, New York City.

In the Event of the death of the Insured, the

Claimant should promptly advise the Home Office,

in New York, or the District Office through wdiich

premiums payments have been made.

Pay nothing to any representative of the Com-

pany for preparation of claim papers. Deliver the

Policy only to the Company's representative. The

Company is glad to pay and there is no necessity

for help or alleged influence in collecting. It is

not necessary to employ an attorney or any other

])erson to collect the insurance under this Polic}'^,

or to secure any of the benefits it provides.

Premium Payments are invalid unless made in

exchange for an official Home Office receipt signed

bv the Piesident, A^ice-President, Actuary, Treas-

urer of the Company and properly countersigned.

District dn'co Number 1253695 A
The Light That Never Fails

Metropolitan Life Insurance Company, 1 Madi-

son Avenue, New York, a Mutual lAfc Insurance
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Company. Incorporated l)y tlio State of New York,

N. Y. Limited Payment J-.il'e Policy Insni-ing- the

Life of George R. Halcomb in the amonnt of $2000

for y^ Annual Premium of $13.02 payable for 20

years from APR 13 1928 the date of issue, or until

prior death. Annual Distribution of Divisible Sur-

plus. Premimns for Supplementary [19] Contract,

Disability $1.38 % ANN.
Accidental Death Provision $ .80 i^ ANN.
Receipt of $15.20, the first premium hereunder,

is hereby acknowledged.

Countersigned

May 16, 1928 JAS. S. ROBERTS, Secretary.

Signature EMANUEL J. YAGER Agt.

This Policy shall not take effect unless or until

the first premium therefor, as entered on the fore-

going receipt, has actually l)een paid in cash.

808-AOrd. -4-26

Printed in U. S. A.

This Policy has been assigned to the Metropolitan

Life Insurance Company as the sole security for a

Loan, the unpaid amount of which and of the in-

terest thereon is a lien against the policy. Pos-

session of the policy, as evidence of such security,

has ])een waived by the Company. Nov. 27, 1931.

In compliance with the written request of the in-

sured it is liere])y declared that the amount due at

the (Icatli of the said Insured shall be payable to

Mae S. Halcomb Wife of tlie lusui'cd, if living,

otherwise to the Estate of tlic Insured, with rigiit

of revor.'it ion.

4/24/31 W. C. ALTdlER
DT Secretary
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ACCIDEXTAL DEATH BENEFIT.
Benefit payable in the event of death from acci-

dent as herein limited and provided.

Supplementary Contract attached to and made

part of Life Insurance Policy No. 1253695 issued

un the life of George [20] R Halcomb Metropoli-

tan Life Insurance Company in consideration of

the application for this Contract, as contained in

the application for said Policy, the latter being

the basis for the issuance hereof, and in considera-

tion of dollars and Eighty cents, payable 1/4

Annual as an additional premium herefor, such pay-

ment being simultaneous Avith, and under the same

conditions, as, the regular premium under the said

policy except as hereinafter provided.

Hereb}^ agrees to pay to the Beneficiary or Bene-

ficiaries of record under said policy, in addition to

the amount payable according to the terms of said

policy, the sum of Two Thousand dollars, upon

receipt, at the Home Office of the Company in the

City of New York, of due i^roof of the death of

the insured, as the result, directly and independ-

ently of all other causes, of bodily injuries sustained

tlirougli external, violent and accidental means, pro-

vided (1) that such death sliall have occurred while

said policy and this Supplementary Contract are

in full force, and prior to the anniveisary date of

said policy nearest to the sixty-fifth birthday of the

insured: and (2) tliat all premiums under said pol-

icy and this Supplementary Contract shall have

been duly paid; and (3) that said policy shall not

then be in force by virtue of any non-forfeiture pro-

visions thereof; and (4) that death shall have en-
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sued within ninety days from the date of such in-

juries; and (5) that death shall not have been the

result of self-destruction, whether sane or insane,

or caused by or contributed to, directly or indirectly,

or wholly, or partially, by disease or by bodily or

mental infirmity; and (6) that death shall not have

resulted from ])odily injuries sustained while par-

ticipating- in aviation or aeronautics except as a

fare paying passenger, nor wliile the insured is in

the Military or Naval Service in time of war, nor

as the result of violation of law by the insured. [21]

If premiums continue to l)e payable under the

terms of said policy after the anniversary of said

policy nearest to the sixty-fifth birthday of the in-

sured, this Supplementary Contract shall, never-

theless, terminate and be of no further force or

effect and the additional premium on account here-

of shall cease to be paj'able, both on the anniversary

of said policy nearest t(^ the sixty-fifth l)irthday of

the insured.

The Company shall have the light and oppor-

tunity to examine the ])ody of the insured, and to

make an autopsy in case of claim hereunder, unless

f<)i-l)id(UMi l)y law.

If said ])<)licy or any Suy^plementary Contract

attached and made a ])art thei'eof, contains a pro-

vision for the waiver of pi-emiums in the event of

the total and permanent disability of the insured,

fui'ther premiums under tliis Su])plementary Con-

tract shall be waived if and when premiums under

said j)olicy are waived as a result of such dis-

ability.

Tlie insiiiaiicc iiii(h'r this Supplementary Con-
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tract shall be suspended while the insured is in the

Military or Naval Service in time of war, in which

event that portion of the additional premiiun un-

earned during the period of such suspense shall be

refunded.

This Supplementary Contract may be canceled

by the insured on the due date of any premiiun or

instalment thereof, by written request to the Com-

pany, together with the return of the policy, and

this Supplementary Contract to the Company, and

the endorsement of such cancellation hereon.

This Supplementary Contract shall automatically

terminate and be of no further force or effect if

any premium on said policy or on this Supple-

mentary^ Contract shall remain unpaid at the end

of the period of grace allowed under said policy for

payment of premiimi thereunder or if said policy

be surrendered or converted under one of its non-

forfeiture provisions or otherwise terminated. [22]

Whenever this Supplementary Contract shall be

canceled or otherwise terminated, the additional

premium shall no longer be payable.

This Supplementary Contract shall be deemed to

be a part of the above numbered policy and the pro-

vision of said policy concerning declarations and

representations by the insured, restrictions, pay-

ment of premiums, change of ])eneficiary, and

assignment, are hereby referred to and by such

reference made a part liereof. No other provision

of said ])olicy shall be held or deemed to ])e a ]iart

hereof, except

(a) The provision of the said ])olicy as to in-

contestability shall apply hereto, but sliall not pre-
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cliule the Company from ]*equiring as a condition

to recovery hereunder, due proof that death oc-

curred through accidental means, within the terms

of tliis Supi)lementary Contract.

(b) The provision of said policy as to reinstate-

ment shall apply hereto, except that this Supple-

mental Contract shall not be reinstated unless said

policy is in force and no premium is in default

thereon, or unless said policy is reinstated at tlie

time of reinstatement of this Supplementary Con-

tract.

(c) The provisions of said j^olicy as to payment

in instalments or as to Optional Settlements shall

l)e so applied that if and when the proceeds of saic

policy shall be so payable in instalments, whether

under an election duly made by the Insured or the

beneficiary, or otherwise, then any amount payable

under this Supplementary Contract shall be payable

in like manner and in the same instalments per one

thousand dollars of insurance or conuiiuted vahie as

the instalments under said policy.

No change in, addition to, waiver or permit un-

dci- tliis Suppk^nentary Contract shall be valid

unless endorsed hereon and signed by an executive

officer of the Company. [2)>]

In Witness Whereof, 1lie Afetropolitan fjife In-

suian<'e Com])anv has caused this Supplementary

Contract to hv executed this l-'Uli day of April 1928.

JAS. S. KOHKRT HARRY FISKK
Secretary President

Form Bf)8<)()rd

Nov. 1<)22

r)-2.1S.28-ir)c
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Total and Permanent Disability.

WAIVER OF PREMIUMS AND PAYMENT
OF MONTHLY INCOME.

Supplementary Contract attached to and made

part of Life Insurance Policy No. 1253695 issued

on the life of George R Halcomb Metropolitan

Life Insurance Company in consideration of the

application for this Contract, as contained in the

application for said Policy, the latter being the basis

for the issuance hereof, and in consideration of

One Dollars and Thirty-eight cents payable 1/4 An-

nual as an additional premium herefor, such pay-

ment being simultaneous with, and under the same

conditions as, the regular premium under the said

Policy, except as hereinafter provided,

Hereby Agrees, that upon receipt by the Com-

pany at its Home Office in the City of New York

of due proof, on forms which will be furnished by

the Company, on request, that the insured has,

while said Policy and this Supplementary Contract

are in full force and prior to the anniversary date

of said Policy nearest to the sixtieth birthday of

the insured, become totally and permanently dis-

abled, as the result of bodily injury or disease oc-

curring and originating after the issuance of said

Policy, so as to be prevented thereby from engag-

ing in any occupation and performing any [24]

work for compensation or profit, and tliat such dis-

ability has already continued uninterruptedly for

a period of at least three months, it will, during

the contiiuiaiH'O of such disaliilitv,
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1. Waive the payment of each premium falling

due under said Policy and tliis Sup])lenientary Con-

tract, and

2. Pay to the Insured, or a person designated

l)y him for the purpose, or if such disability is

due to, is accompanied by, mental incapacity, to

the beneficiary of record under said Policy, a

niontldy income of $10 for each $1,000 of insurance,

or of conmuited value of installments, if any, under

said l^olicy.

Such waiver shall beoin as of the anniversary of

said Policy next succeeding the date of the com-

mencement of such disability, and such ])ayments

shall l)egin as of the date of the commencement of

such disability, j^rovided, however, tliat in no case

shall such waiver begin as of any such anniversary

occurring, nor shall such payments begin as of a

date, more than six months prior to the date of

receipt of the required pi'oof.

The disa])ility beneht herein provided shall not

l)e payal)le if, at the date of disability, the said

Policy shall be in force by virtue of any non-

forfeiture provisions thereof, or if disa])ility shall

liave resulted from bodily injuries sustained by the

insured while participating in aviation oi- aero-

nautics, except as a farepaying passenger, or sus-

tained while the Insured is in the Military or

Naval Service in time of war, or as the result of

viohition of law by llie insuix'd.

Notwithstanding that proof of disability may
have been accepted by the (^ompany as satisfactory,
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the insured shall at any time, on demand from the

Company, furnish due proof of the continuance

of such disability, l)ut after such disability shall

have continued for two full years the Company

will not demand such proof more often than once

in each subsequent year. If the insured shall fail

to furnish such proof, or if the insured shall be

able [25] to perform any work or engage in any

business whatsoever for comj^ensation or profit, the

monthly income herein provided shall inmiediately

cease, and all premiums thereafter falling due shall

be payal)le according to the terms of said Policy

and of this Supplementar}^ Contract.

The waiver of premiums and monthly income

payments herein provided shall he in addition to

all other benefits under said Policy, provided, how-

ever, that, if there l)e indebtedness to the Company
under said Policy, the interest on such indebted-

ness shall, if not otherwise paid, be deducted from

said monthh' income payments. Monthly income

payments shall not be subject commutation.

If premiums continue to be payable under the

terms of said T^olicy after the anniversary of said

Policy nearest to the sixtieth ])irthday of the in-

sured, tin's Supplementary Contract shall, never-

theless, terminate and ))(' of no fui'tlier force or

effect and tlie additional premium on account here-

of shall cease to be payable l)oth on the anniver-

sary of said T*olicy nearest to the sixtietli lurthflny

of the insured.
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The insurance under this Supplementary Con-

tract shall be suspended while the Insured is in

the Military or Naval Service in time of war, in

which event that portion of the additional premium

unearned during the period of such suspense shall

be refunded.

This Supplementary Contract may ])e canceled

])} the insured on the due date of any premium or

instaUment thereof, by written lequest to the Com-

pany, together with the return of said Policy and

this Supplementary Contract, to the Company, and

the endorsement of such cancellation hereon.

This Supplementary (^ontract shall automatically

terminate and be of no further force or effect, if

any premium on said Policy, or on this Supple-

mentary Contract, shall remain unpaid at the end

of the period of grace allowed under said Policy

for [26] payment of premium thereunder or if said

Policy be surrendered or converted under one of

its non-forfeiture provisions or otherwise ternu-

nated.

Whenever this Supplementary (^ontract shall ))e

canceled or otherwise terminated, the additional

]t]'emium shall no longer be payable.

Tliis Supplementary Contract shall be deemed

to be a part of the nl)ove mun])ered Policy and the

provisions of said Policy concerning declarations

and rei)resentations l)y the insured, restrictions,

payment of premiums, change of l)eneficiary, and

assignment, are hereby referred to and by such ref-

erence made a [)i\\'i hereof. No other provisions of
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said Policy shall be held or deemed to be a part

hereof, except

(a) The provision of the said Policy as to in-

contestability shall apply hereto, but shall not pre-

clude the C^ompany from requiring, as a condition

to recovery hereimder, due proof of such total and

permanent disability as entitled him to the benefits

hereof.

(b) The provision of said Policy as to reinstate-

ment shall apply hereto, except that this Supple-

mentar}^ Contract shall not be reinstated unless

said Policy is in force and no premium is in de-

fault thereon, or unless said Policy is reinstated

at the time of reinstatement of this Supplementary

Contract.

No change in, addition to, waiver or permit, under

this Supplementary Contract shall be valid unless

endorsed hereon and signed by an executive officer

of the Company.

In Witness Whereof, the Metropolitan Life In-

surance Company has caused this Supplementary

Contract to be executed this 13th day of April

1928

JAS. S. ROBERT HARRY FISKE
Secretary President

Foim B 688 Ord.

Nov. 1922

6-11.1.27-Im [JT]
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Apr 13 28

Part A
Use Black Ink for Answers and Signatures

Application to the Metropolitan Life Insurance

Company (Incorporated by the State of New York)

This form to be used for ages 16 and over for

ordinar}'' or intermediate applications not over

^1^2000.

1. Full name of person whose life is to be in-

sured. (Print) GEORGE RAYMOND HAL-
(^OMB

2. Residence. If in country state R. F. I). Route.

Apr. No
Floor

No. 3 Street (Print) FIRST Front or rear

City or Town (print) REDDING
County SHASTA State CAL
How long have you resided at this address?

WHOLE LIFE
If less than one year give previous address

To what address shall communications be sent?

Residence

3. Place of birth Town or City State

REDDING CAL
4. Date of birth Age nearest

birthday

^Foutli SKPT. Day 6 Year 1907 21 years.

(Be sure age and date of birth are in accord)

5 Single, married, Widower, or widow? Divorced

or Separated? SINGLE
6. Occupation. IT more than one, state all. Na-

liii'c of ci.-iployci-'s business. CILERK
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7. Exact duties of Occupation.

CHECKING IN BANK
8. Any change in occupation contemplated? If

so, give particulars NO
9. Place of business (City,

Street and No.) By whom employed.

MARKET STREET NORTHERN (^AL.

REDDING, CAL. NAT. BANK.
10. Former occupation (within last ten years)

SCHOOL AND SAME AS 6 [28]

11. Do you within the next twelve months, con-

template journeying outside the United States

or Canada, or making an ocean trip? If yes,

state when, where to, for wliat purpose and for

how long?

NO
12. Have you any intention of making aerial

flights within the next two years? If yes, give

particulars.

NO
13. Have you any other application or negotiation

foi- life, accident or health insurance now pend-

ing or contemplated? If yes, give particulars.

NO
Form 036N.M-1

Ordinary Dept. Pd. Sept. 1926

1253695 1 Printed in U.S.A.

14. Amount of Annually,

Insurance $2000 Ordinary Prem. Semi-An.,

desired Payable Quai'terly

$ iTilcniicdiatc Montlily
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15. Plan of Insurance as

designated in Rate Book

20 1*. L. With Disability 8 P. L.

16. (a) Beneficiary in case of your death (print)

IDA JOSEPHINE HALCOMB
Relationship of proposed beneficiary MOTHER
Occupation Housewife

P. O. Address 3 FIRST ST. REDDING, Gal.

Do you reserve the right to change the bene-

fiiciary at any time without the consent of

Beneficiary herein designated?

YES
Answer Yes or No

17. Is any one entirely dependent upon you for

Support ? If yes give particulars.

NO
18. Are you insured in tins or any other Gompany?

If Yes, give pai'ticulars.

Name of Gompany
Amount

Kind of Policy Your Insured

If in ^Fetropolitan give Policy No. [29]

What amount of the above insurance carries,

(a) Disability Provision? $ NONE
(b) Accidental Death benefit (Double indem-

nity)

19. If now apy)lying for disability provision, state

amount of weekly benefit carried under Health

7\)licies issued by tliis or any other Gompany

$ NONE
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20. Is the Policy for which you are hereby ap-

plying- intended to take the place of insurance

carrier with this or any other Company? If

Yes, give particulars.

NO
21. What amount have you paid in advance on ac-

count of the tirst premium? $5.00

22. Corrections and Amendments. (For Home Of-

fice use)

23. Have you ever applied to any Company or As-

sociation without receiving- Insurance in the

Amount or on the plan applied for, or at your

actual age, or at the normal premium therefor?

If Yes, give particulars. XO
Company or Association Year If not issued as ap-

plied for in what re-

spect different ? De-

clined or postponed.

If not advised, so

state.

To be completed in the case of a woman appli-

cant, if ever married.

24. What are (in full) the sources of your income?

25. Number of children living, age and occu-

pation of each.

26. Husband's name Age

(a) Business

(b) In what companies and for what

amount

Is he insured in vour favor?
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(c)If not insured in your favor, state why

not.

(d) Is application on his life being sub-

mitted i

It is understood and agreed: 1. That the fore-

going statements and answers are correct and wholly

true, and, together with the answers to questions on

Part B hereof, they shall form the basis of the

contract of Insurance, if one be issued.

2. That no agent, medical examiner or any other

person, except the officers of the Company,

have power on l^ehalf of the Company:

(a) To make, modify or discharge any contract

of Insurance,

(b) To hind the Company by making any prom-

ises respecting any benefits under any pol-

icy issued hereunder.

3. That no statement made to or by, and no knowl-

edge on tlie part of, any agent, medical exam-

iner or any other persons as to any facts per-

taining to the Applicant shall be considered as

having lieen made or brought to the knowledge

of the Company [30] unless stated in either

j)nrt A or B of this Application.

4. Tliat the Company shall incur no liability under

this application until it has been received, ap-

proved mid a ])()licy issued and delivered and a

full first prcjnium stipulated in the policy has

nctually l)een paid to and accepted by the Com-
pany during the lifetime of the applicant, in

wliicb rase such T^olicv sliall be deemed to have
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taken effect as of the elate of issue as recited

on the first page thereof.

5. In case of apparent errors or omissions dis-

covered by the Company in Part A of this Ap-

plication, the Company is hereby authorized

to amend this Application by noting the change

in the space entitled "Corrections and Amend-

ments", and I hereby agree that my acceptance

of such Policy, accompanied by a copy of the

application so amended, shall operate as a

ratification of such changes or amendments,

provided, however, that no change shall l^e made

as to amount, classification, plan of insurance

or benefits unless agreed to in writing hy me.

Signed by Applicant and dated at Redding this

11 day of April, 1928.

Witness to Signature E. YAGER Agt.

Signature of Applicant GEORGE RAYMOND
HALCOMB

CONTINUATION OF THE APPLICATION.
Part B

Use Black Ink for Answers and Signature

The spaces below are for the Applicant's Answers

only. Nothing but his Answer should ])e inserted.

Every Question in Part B must be fully answered

by the Applicant in the presence of the Agent, ov

the Medical Examiner, if medical examination is

required.

ifou within the last twelve months to an if

Insv.ramcc\ Company for Insurance without

medical fion? If Yes, give names of Companies
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and amount of e issued. If declined, or post-

poned, so state.

NO [31]

2. AVhat is your height I 5 ft 91/2 in.

3. (a) What is your weight? 137 pounds,

(b) Date when last weighed 6 days ago

4. Change in weight in last two years.

(a) Decrease No
Increase No

(b) If not stationary, give cause and particu-

lars.

5. What are your measurements (under vest?)

Chest 3IV2 inches

Waist 31 inches

6. Present condition of health? Good

7. (a) When last sick? May, 1926

(b) Nature of sickness. Operated for appen-

dicitis

(c) How long sick? Two weeks.

8. Have you ever changed your residence or left

your w^ork for more than one month on account

of your health ? No
If Yes, give date, duration and name of ailment.

9. Any mental or physical defect or infirmity?

If yes, give particulars. No.

10. Any impairment of sight or hearing? If yes,

give particulars. No.

11. Have you had any surgical operation, serious

illness or accident? If yes, give date, duration

and name of ailment. Yes, See No. 7 b

12. Are >oii ruptured? If yes, give particulars,

and stale wliether you wear a truss. No.
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13. Have you ever been told that there \Yas sugar,

albumin or casts in your urine? No
14. Have you ever taken Insulin treatment? If

yes, state dates and for how long-. No.

15. Have you ever been told that you had any

heart trouble? No.

16. Name and address of your usual medical at-

tendant ? Dr. C. A. Muller, Redding, Cal.

17. Have you ever had any of the following com-

plaints or diseases? Apoplexy, appendicitis,

Asthma, Bronchitis, Cancer or other Tumor,

Consumption, Diabetes, Disease of Heart, Dis-

ease of Kidneys, Disease of Liver, Disease of

Lungs, Fistula, Fits or Convulsions, Goitre,

Habitual cough. Insanity, Colic, Jaundice,

Paralysis, Pleurisy, Pneumonia, Rheumatism,

Scrofula, Syphilis, Spinal Diseases, Spitting of

Blood, Varicose Veins. If yes, give particulars,

dates and duration See No. 7 b [32]

18. HaA^e you been attended by a physician during

the last five years'? If yes, give name of com-

plaints, dates, how long sick, and names of

physicians.

Operated for appendicitis. Sherman T. White

19. Have you had any treatment within the last

five years at any dispensary, hospital or sana-

torium? If yes, give date, duration, name of

ailment and name of institution.

Yes. See No. 7 b and No. 18.

20. How much time have you lost from work

through illness during the last five years?

2 weeks
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Have you ever used opiuui, chloral, cocaine,

or other narcotics"? No.

(a) To what extent do you use beer, wine or

other alcoholic beverages? None

(b) Have you ever used any of them to excess?

If yes, when, and for how long ? No

Ave you now, or have you ever been, engaged

in the manufacture or sale of malt or alcoholic

liquors ? No
Have you during the past year resided or been

intimately associated with any person suffering

from consumption? If yes, give particulars. No.

25. Has any one of your parents, brothers or sisters

now, or ever had, tuberculosis, cancer, diabetes,

epilepsy, insanity, or any hereditary disease?

If yes, give particulars. No
Living

24

26.

Family

Record Age Health

Father 53 good

Mother 50 good

Brothers 14 good

12 good

No. living 5 9 good

No. Dead 1 5 good

Sisters 21 good

17 good

No. living 4 7

No. dead 1 ?>

Dead

Age at Year of

Death Death

Cause

of

Death

1 dav

1 vear

dout

know

dont

know

I ]i('rel)y certify that 1 liave read the Answers to

the questions [.*'>:>] in Part A hereof, and to the
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questions in Part B hereof, l)efore signing and that

they have been correctly written, as given by me,

and that they are full, true and complete, and

that there are no exceptions to any such answers

other than as stated herein.

Dated at Redding this 12 day of April, 1928

Witness to signature J. E. TAYLOR
Signature of Applicant

GEORGE RAYMOND HALCOMB
[Endorsed] : Filed Sept 12 1932 Errol A. Yank,

(lerk, By L. Elizabeth Bass, Deputy (1erk. [34]

[Title of C.'ourt and Cause.]

THE PEOPLE OF THE STATE OF CALIFOR-
NIA send greeting to METROPOLITAN
LIFE INSURANC^E (^OMPANY, a Corpora-

tion, Defendant

You are hei-eby required to appear in an action

brought against you by tlie above-named Plaintiff,

in the Superior Court of the County of Shasta,

State of California, and to answer the Complaint

filed therein, within ten days, (exclusive of the day

of service) after the service on you of this Sum-

mons, if served within said County; if served else-

where, within thirty days.

And you are hereby notified that if you fail to

appear and answ^er, the Plaintiff will take judg-

ment for any money oi* damages (Icinaiided in the

Complaint as arising ii])(>ii contract, or will ap])ly to

the Coui't for any otluM- relief demanded in the

complaint.



46 Metropolitan Life Ins. Co.

Witness my hand and the seal of said Superior

Court of the County of Shasta, State of California,

this 12tli day of September, A. D., 1932.

ERROL A. YANK
Clerk,

[Superior Court

Seal] By RUTH A. PRESLEIGH
Deputy Clerk.

[35]

State of California

County of San Francisco.—ss.

Harold Friedenberg, being first duly sworn, says:

That at all of the times herein mentioned, he was

over the age of eighteen years, and not a party to

the within action. That on the 14th day of Sep-

tember 1932 in the County of San Francisco, he

served the within Summons upon the Defendant

Metropolitan Life Insurance Co., a Corporation by

then and there delivering to E. G. Gait, Asst. Sec-

retary for Metropolitan J Ate Insurance Co., per-

sonally a copy of said Summons attached to a copy

of tlie Complaint in said action. That on the 14tli

day of September, 1932, he served said Summons
upon the Defendant ^letropolitan Life Insurance

Co., in tlie County of San Francisco by then and

there d('li\('iiiii; to E. G. Gait who is Asst. Secre-

tary for Metropolii.iii Life Insurance Company,

the saifl Defeudaiil, a c()py of said Sununons, at-

taflied to a <'0]»y f)!' tlic Coin])laint in said action.

[Seal] HAROLD FRIEDENBERG
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Subscribed and sworn to l)efore me this 14tb day

of Sept. 1932.

ORAH M. NICHOLS

My Commission exjoires April 4tb, 1935.

[Endorsed] : Filed Sept. 20, 1932. Errol A. Yank,

Clerk, by Riitb A. Presleigb, Deputy Clerk. [36]

[Title of Court and Cause.]

PETITION FOR REMOVAL.

The petition of the Metropolitan Life Insurance

Company, a corporation, defendant herein, respect-

fully shows

:

I.

That the amount and matter in dispute in the

above-entitled action exceed the sum of $3,000.00,

exclusive of interest and costs, towit, the sum of

$4,000.00.

11.

The controvers}^ in said action is, and at the time

of the conunencement thereof was, between citizens

and residents of different states, to-wit, ])etween

a citizen and resident of the State of California,

and a citizen and resident of the State of New
York, as follows: That plaintiff is a citizen and

resident of the State of California, and of thft

Northern Division, in the Northern District there-

of; that defendant. Metropolitan Life Insurance

Company, is now, and at all times herein mentioned

was, a corporation orj^anized and existinjz,- under
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and by virtue of the laws of the State of New York,

and a citizen of ^<aid State.

III.

IVtitioner herewith offers a bond with good and

sufficient surety, to-wit. Glens Falls Indenniity Com-

pany, in the sum of $500.00, for entry in the office

of the Clerk for the Northern Division, Northern

District of California, within thirty days, of a cer-

tified copy of the record in the above-entitled ac-

tion, and for the payment of any costs that may be

awarded b\- said court if said court shall hold that

said suit was wrongfully or improperly removed

thereto. [37]

IV.

The time within which defendant is required to

plead or answer to the complaint herein, luider and

by virtue of the laws of the State of California, and

the rules of this court, has not expired.

WHEREFORE, petitioner prays that this Hon-

orable Court proceed no further herein, except to

make the order for removal required by law, and

to accept the said surety and bond, and cause the

record herein to be removed unto the District Court

of the United States, for the Northern District

of California, Northern Division.

METKOIK)LITAN DIFE INSURANCE
CO;^^DANY, a corporation,

r>y I.. J. SC^HMOLL
Assistant Secretary

KNIGHT, ROLAND c^ RIORDAN,
Attorneys foi- Petitioner. [.38]
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State of California

City and County of San Francisco.—ss.

L. J. Schmoll, being first duly sworn, deposes

and says

:

That he is an officer of the Metropolitan Life In-

surance Company, a corporation, to-wit, an As-

sistant Secretary of the defendant corporation in

the within action, and that he makes this verifica-

tion for and on behalf of said corporation.

That he has read the foregoing petition for re-

moval and knows the contents thereof; that the

same is true of his own knowledge, except as to

those matters stated therein on information or be-

lief, and as to such matters that he believes it to

be true.

[Seal] L. J. SCHMOLL
Subscribed and sworn to before me this 19th day

of September, 1932.

MARION CTTRTIS

Notary Pul)lic in and for the City and County of

San Francisco, State of (California.

[Endorsed]: Filed Sept. 29, 19:12. Errol A. Yank,

Clerk. [39]
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GLENS FALLS INDEMNITY COMPANY of

Glens Falls, New York

[Title of Court and Cause.]

BOND ON REMOVAL FROM SAID COURT.

KNOW ALL MEN BY THESE PRESENTS:
That the undersigned, Glens Falls Indemnity

Company, a corporation organized and existing un-

der and by virtue of the laws of the State of New
York for the purpose of making, guaranteeing or

becoming surety upon bonds or undertakings re-

quired or authorized l)y law, and having complied

with all the requirements of the laws of the State

of California regulating the admission of such a

corporation to transact business in said State, is

held and firmly bound unto the plaintiff in the above

entitled action as administrator, and to his suc-

cessors, heirs, representatives and assigns, in the

sum of Five Hundred and no/100 Dollars ($r)00.00),

lawful money of the United States of America, for

the payment of which, well and truly to be made,

it binds itself, its successors and assigns, tirftdy liy

these presents.

TIk* condition of this ol)ligation is such that,

whereas, the defendant. Metropolitan Life Insur-

ance Company, a Corporation, has a])plied, ))y peti-

tion to the Superior Court of the State of Cali-

fornia, in and for the County of Shasta, for the

removal of a certain cause therein pending, wherein

Amo« Halcomb, administrator of the estate of

George R. Halcomb, deceased, is plaintiff:*, and tlie
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said Metropolitan Life Insurance Company is de-

fendant, to the Federal Court, Northern District

of California, Northern Division, for further pro-

ceedings, on the grounds in said petition set forth,

and that all proceedings in said action in said Su-

perior Court be stayed; [40]

Now, therefore, if your petitioner, the said Met-

ropolitan Life Insurance Company shall enter in

said Federal Court, Northern District of Califor-

nia, Northern Division, within thirty days from

the date of the tiling of said petition in said Super-

ior Conrt, a certified copy of the record in said

suit and shall pay all costs which may be awarded

by said Federal Court if said Federal Court shall

hold that said suit was wrongfidly or improperly

removed thereto, then this obligation shall be void,

othervnse it shall remain in full force and effect.

In Witness Whereof, the undersigned corpora-

tion has caused these presents to be executed by its

Attorney and its corporate seal to be hereto affixed,

this 20th day of September, 1932.

GLENS FALLS INDEM-
NITY COMPANY,
By R. LYNN COLOMB

Attorney.

State of California,

City and County of San Francisco.—ss.

On this 20th day of Septeuiber, iu the year One

Thousand Nine Hundred and thirty-two before me,

Con T. Shea, a Notary Public, in and for the said

City and County of San Francisco, personally ap-
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pearod R. Lymi Colonil) known to me to bo the

Attorney of the Glens Falls Indemnity Company,

the Corporation described in and that executed the

witliin instrument, and also known to l)e to be the

person who executed it on behalf of the Corpora-

tion therein named, and he acknowledged to me
tliat such Corporation executed the same.

In Witness Whereof, I have hereunto set my
hand and [41] affixed my Official Seal, at my of-

fice in the City and County of San Francisco,

State of California, the day and year in this Certi-

ficate first above wa'itten.

[Seal] CON T. SHEA
Notary Public in and for the City and County of

San Francisco, State of California.

Approved, Oct. 3, 1932

WALTP]R F. HERZINGER,
Judi>e.

[Endorsed]: Filed Sept. 30, 1932. Errol A. Yank,

Clerk, By Ruth A. Presleigh, Deputy. [42]

[Title of ( ^ourt and (Aiuse.]

NOTICE OF FILING PirriTION FOR RE-

MOVAL WITH (^OPY OF PETITION AND
POND ATTACHED.

To tile IMainlilf above-named and to L. C. Smith,

Es(|., his attorney:

Yon arc hereby notified that the defendant herein.

Metropolitan Life Insurance Com})any, a corpora-

tion, lias |)j-('|»;n'(Ml and intends to file herein its
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petition and bond for the removal of the above-

entitled cause from the above-entitled court and

into the District Court of the United States, for

the Northern District of California, northern Divi-

sion; that copies of said petition and bond are at-

tached hereto and made a part hereof; that said

petitioner will, on Friday, the 30th day of Sep-

tember, 1932, at the hour of ten o'clock in the fore-

noon of said day, or as soon thereafter as counsel

may be heard, present said petition and bond to

the above-enttiled court, located at the Court-

house of the above-entitled court in the City of

Redding, County of Shasta, State of California,

and will then and there apply to said court for an

order removing said cause as in said petition

prayed.

Dated September 20th, 1932.

KNIGHT, BOLAND &
RIORDAN

Attorneys for Defendant, Metropolitan

Life Insurance Company, a corpora-

tion.

[Endorsed] : Filed Sept. 29, 1932. Errol A. Yank,

Clerk. [43]

[Title of Court and Cause.]

Receipt of copies of the within Petition for Re-

moval, Bontl upon Removal, and Notice of Time

and Place for Presentation of Petition tor Re-
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iiioval in the al)Ove entitled ease is liereby admitted

this 24th day of Septemlx^r, 1932.

L. C. SMITH
Attorney for Plaintiff.

[Endorsed] : Filed Sept. 29, 1932. Errol A. Yank,

Clerk. [44]

[Title of Court and Cause.]

October 3, 1932.

Present: Hon. Walter E. Herzinger, Judge.

PETITION FOR REMOVAL TO FEDERAL
COURT IS GRANTED.

I, Errol A. Yank, Clerk of the Superior (^ourt,

in and for the County of Shasta, do herel)y certify

that the foregoing is a full, true and correct copy

of an order made in the above entitled action and

entered on tlie minutes of said Sui)erior Court,

on the 3rd day of October, 1932.

Attest, My hand and seal of said Superior Court

this 3rd day- of Octol)eis 1932.

ERROL A. YANK,
(^lerk.

Ordei- for Removal signed and liled October 3,

1932. [45]

[Title of Court and Cause.]

ORDER FOR REMOVAL.

Defendant above named, Metropolitan Life In-

surance Company, a (corporation, having tiled herein

its petition lor icuiowil in tlie a])ove entitled cause
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to the Xorthern Division of the United States Dis-

trict Court for the Northern District of California,

and having filed therewith a good and sufficient

bond conditioned as required by law, and having

given due notice of the time and place for the pre-

sentation of said petition and bond; now, there-

fore.

It is hereby ordered that the above entitled cause

be transferred to the Northern Division of the

United States District Court for the Northern Dis-

trict of California for further proceedings.

And it is further ordered that the bond and un-

dertaking on removal tendered herewith be and the

same is hereby approved.

Dated : October 3rd, 1932.

WALTER E. HERZINGER
Judge of the Superior Court of the State

of California, in and for the County

of Shasta.

[Endorsed] : Filed Oct. 11, 1932. Errol A. Yank,

Clerk, By Ruth A. Presleigh, Deputy Clerk. [46]

I, Errol A. Yank, County Clerk of the County

of Shasta, and ex-officio Clerk of the Superior

Court thereof, do hereby certify the foregoing to be

a full and correct copy of the Complaint, smnmons,

petition for removal; bond on removal from said

Court; Notice of filing petition for removal witli

copy of petition and bond attached; receipt of

copies, etc. ; copy of miimte order granting removal
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and order for removal, in the matter of Amos Hal-

comb, as Administrator of the Estate of George R.

Haleom]), also known as Georc^e Raymond Halcomb,

Deceased, plaintiff, vs. Metroj^olitan Life Insur-

ance Company, a corporation, defendant, now on

tile and of record in my office.

Witness my hand and seal of said Court, this 11 th

day of October, 1932.

[Seal] ERROL A. YANK, Clerk.

[Endorsed]: Filed Oct. 14, 1932. Walter B. Hal-

ing, Clerk. [47]

[Title of Court and Cause.]

NOTICE OF FILING RECORD ON REMOVAL.

To plaintiif above named and to L. C. Smith, Esq.,

his attorney:

YOU AND EACH OF YOU are hereby notified

that defendant on tlie 14th dr.y of October, 1932,

filed a certified transcript of the record in the above

entitled ca.<e with the Clerk of the United States

District Court for the Nortlievn District of Cali-

fornia, Northern Division : that said record when

filed in said court was numbered 1038 S.

Dated: October 15, 1932.

KNIGHT, BOLAND &
RIORDAN

Attorneys for Defendant.

[Endoiscd]: Filed Oct. 18, 1932. Walter B. Mal-

ing, Clerk. [48]
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[Title of Court and Cause.]

AMENDED ANSWER.

Comes now the defendant and files this its amend-

ed answer to the complaint of plaintiff on file here-

in, and admits, denies and alleges as follows:

Admits the allegations of section ''I".

II.

Admits the allegations of section ''II".

III.

Admits the allegations of section "III".

IV.

Denies all the allegations of section "IV" ex-

cept as herein specially alleged. Alleges that on or

about the 13th day of April, 1928, in consideration

of a written application therefor and the payment

of $13.02, and the payment of a like sirni on the

13th day of Jul}', October, January and April in

each year until twenty full years' premiums shall

have been paid, defendant issued to George R. Hal-

comb its policy of insurance upon his life, wherein

and whereby defendant promised to pay to Ida J.

Halcomb, mother of the insured, the sum of

$2,000,00, ui)on receipt of due proof of the death

of said George R. Halcoml). In furtlier considera-

tion of said application, and the payment of eighty

cents on the 13th day of July, October, Jamiarv and

April in each year, defendant agreed to i)ay to said
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Ida J. Tlalcoiu]) tlie further sum of $2,000.00 upon

receipt at the home office of defeudant of due jjroof

of the death of said George R. Halcomb as the re-

sult, directly and independently of all other causes,

of bodily injuries sustained tlirough external, vio-

lent and accidental means, provided that such death

shall not have resulted from l)odily injuries sus-

tained while participating in aviation or [49] aero-

nautics except as a fare-paying passenger. That

thereafter, and under the terms of said policy, Sadie

Mae Halcomb, wife of George R. Halcomb, was

substituted as beneficiary thereof. That a copy of

said policy is attached to and made a part of the

complaint herein.

V.

Admits the allegations of section "V".

VI.

According to the information and belief of de-

fendant, defendant denies that Sadie Mae Halcomb

l)redeceased George R. Halcomb, and upon like in-

formation and belief alleges that George R. Hal-

coml) and Sadie Mae Halcomb perislied in a com-

mon disaster, to-wit, in an air])lane accident. Denies

that at the time of their deatlis, i-espectively, either

George R. Halcomb or Sadie Mae Halcomb were,

citlici- of tlicm, fai'e-])ayiug i)assengei's in said or

any airplane, and in this connection alleges, upon

information and belief, that they met their deaths,

i'espectiv(>ly, as aforesaid wliile ])artici])ating in

a\iati()n <m- aeronautics, to-wit, hy airplane acci-

dent, neither being a fare-paying i)assenger.
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VII.

Admits that the policy was in full force and ef-

fect, as hereinbefore alleged, at the time of the

death of George R. Halcomh, but denies that plain-

tiff made proof of death in accordance with the

terms and/or conditions of said policy in this, that

he did not furnish proof of death that George R.

Halcomh died as the result, directly and independ-

ently of all other causes, of bodily injuries sus-

tained through external, violent and accidental

means while participating in aviation or aeronau-

tics as a fare-paying passenger.

VIII.

Admits that defendant has failed and neglected

and refused, and now fails and neglects and refuses,

to pay plaintiff [50] the sum of $4000.00, and the

defendant denies the rest and remainder of the al-

legations set forth in Paragraph VIII of said

complaint, and each thereof, and in this regard

avers that upon the date of the death of the said

insured there was due payable to the plaintiff from

the defendant, under the terms and provisions of

said policy only, the sum of $2,000.00, together with

accrued dividends on said policy in the sum of

$8.29, less, however, the siun of $78.00, with intei*-

est in the sum of $1.09, or th(^ total sum of $79.09,

which said sum was and now is the ])rincipal and

interest due, owing and impaid by tlie insured to

the defendant i)ursuant to the said policy of in-

surance and to the terms of a certain Loan Certi-

ficate and Assignment of said policy, dated No-
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veinber 28, 1930, a copy of which is hereto attached,

marked Exhibit '*A", and made a part liereof to

the same extent as though the same was fully .set

forth herein. That there is now due, owing and

payable to plaintiff from defendant under and pur-

suant to the terms and provisions of said policy of

insurance the sum of $1,929.20, and no more. That

on or about the 6th day of Septeml)er, 19o2. defend-

ant offered to pay and tendered to plaintiff the said

sum of $1,929.20 in full payment of its entire obli-

gation and liability under said policy, and that

plaintiff refused to accept said offer or tender, and

that defendant now offers to pay the plaintiff the

said sum of $1,929.20, and no more.

Wherefore, defendant prays that plaintiff have

judgment for $1,929.20, and no more, and that oth-

ei-wise it l)e hence dismissed with its costs.

Dated, September 29th, 1933.

DEVLIN & DEVLIN
& DIEPENEROCK

Attorneys for Defendant. [51]
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EXHIBIT ^'A".

Full Loan Value

FOR HOME OFFICE USE
Policy Number—1253695 a

Date of Loan—Nov. 28, 1930

Amount of Loan—$78.00

LOAN CERTIFICATE
and Assignment of Policy

Policy No.—1253695 a

Insured—George R. Halcomb

The Undersigned George R. Tlalcomb hereby as-

sign (s), transfer (s) and set(s) over unto the Met-

ropolitan Life Insurance Company all right, title

and interest in its policy above designated, together

with all money that may become payable there-

under, as sole security for a loan in tlie sum of

Seventy Eight and No/100 Dollars, receii)t of which

is hereby acknowledged.

Said loan shall bear interest from the date the

loan is granted at the rate provided in said policy,

payable amuially on the anniversary date of the pol-

icy and, unless duly paid, said interest shall be

added to the principal of the loan and bear inter-

est at the same rate and on the same conditions.

Payments of interest and payments on account of

principal, may be made at the Home Office of tlie

Company, 1 Madison Avenue, New York (^ity, or

at such other offices as may be designated by the

Company; but only in excliange for the Company's

official i'ecei])t, signed ])y the Secretary, and counter-
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isigiicd l>y a i)orson antliorized to receivo sucli pay-

ment.

Ai any time when the principal of said k)an,

with overdue interest added thereto, shall equal

the cash surrender value of said policy, then the

policy shall become void and of no effect at the

time and upon the conditions provided therein for

such contingency. If the policy contains no provi-

sions for avoidance when the principal with over-

due interest shall equal the [52] cash surrender

value, then the policy shall become null and void

after one month's notice to that effect.

Any notice in connection with this loan duly ad-

dressed and mailed to the last Post Office address

of the undersigned known to the Company shall

be deemed to have been duly given.

Executed at this day of

19

[Seal] GEORGE R. HALCOMB
P. O. Address—Box 445.

Number, Specify Street, Avenue, etc.

Town or City—Redding. State—Calif.

Witnes—A. E. DARM
Address—Redding, Calif.

[Seal]

P. O. Address

—

Number, Specify Street, Avenue, etc.

Town or City— State-

Witness

—

Address

—

Signatures must be in INK and each Signature

duly witnessed. [53]
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State of California,

County of Sacramento.—^ss.

Wm. H. Devlin: being llrst duly sworn, on oath

deposes and says be is a member of the firm of

Devlin & Devlin & Eiepenbrock, attorneys for the

defendant in the within entitled proceeding;' and

that he has read the foregoing and annexed Amend-

ed Answer and knows the contents thereof, and that

the same is true of his own knowledge except as to

such matters as are therein »^tated upon his infor-

mation or belief, and as to those matters that he

believes it to be true. That he makes this verifica-

tion for and on behalf of said Metropolitan Life

Insurance Company, for the reason that said cor-

poration and all of its officers are alisent from the

County of Sacramento where affiant and said firm

of attorneys have their offices.

[Seal] WM. H. DEVLIN

Subscribed and sworn to ])efore me, this 29th

day of September, 1933.

GRACE MARTINDALE
Notary Public in and for the County of Sacramento,

State of California.

[Endorsed]: Filed Sept. 29, 1933. Walter B. Mal-

ing, Clerk. [54]
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[Title of Court and Cause.]

SPECIAL VERDICT.

Was there au implied contract between the pilot

Ollie A. Rose and George R. Halcoml), for the pay-

ment (.f fare? (Answer "Yes" or "No") YES.
N. R. TAYLOR

Foreman,

[Endorsed] : Filed Oct. 4, 1983 at 4 P. M. Walter

B. Maling, Clerk, By C. W. Calbreath, Deputy. [55]

[Title of Court and Cause.]

Before Kerrigan, District Judge.

Messrs, Huston, Huston and Huston of Woodland,

California, attorneys for plaintiif.

Messrs. Devlin, Devlin and Diepenbrock, of Sacra-

mento, California, attorneys for defendant.

MEMORANDUM OPINION.

The jury in this case found upon a special ver-

dict that there was "an implied contract between

the pilot Ollie A. Rose and George R. Halcomb for

the payment of fare." This was upon the occasion

of Rose's taking Halcomb and his wife up in one

of his airplanes for the purpose of looking for Hal-

comb's brother who was lost. During the flight the

iatii] accident occuri'(>(l in which every one in the

])lane was killed. Tlie case is submitted to the Court

ui)<)n certain is.sues of law raised in the case.

The (Icrciid.-nit wi-olc a })()licy of insurance upon

the life (>r llic deceased George Halcomb contain-
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ing- a provision for doii])le indemnity in ease of

death resulting from violent and accidental means,

"provided, ***
(6) that death sliall not liave re-

sulted from hodily injuries sustained while parti-

cipating in a\iation or aeronautics except as a fare

paying passenger, ***", It is contended that under

the facts of this ca;se, no contract might legally be

implied and that the jury's special verdict is con-

trary to law. It is further contended that such an

implied contract could not make the deceased a

fare paying passenger within the provision of the

policy. The latter is a question of the construction

of the insurance contract and one of law for the

Court. [56]

It is undisputed that the pilot Rose did not have

a transport pilot's license and under the regula-

tions of the Department of Commerce (Section

46, subd. (e) of Air Commerce Regulations), which

have the force of law (Section 173 of 49 U.S.C.A.),

and under the law of (/alifornia (1929 Cal. Stats.

pp. 1874-1877) he was forbidden to take uj) pas-

sengers for hire. He had, however, a pi'ivate pilot's

license which entitled him to take up passengers as

guests. The pilot was a partner in a commercial

aviation business, which took u^) jjassengers for

hire. All the previous dealings l)etween the de-

ceased and this pilot or with his concei n were on a

conmiercial basis. There is no evidence to show

that the deceased knew that the pilot had no right

to take up fare paying i)assengei-s, and I so Hnd.

That being true, the deceased liad no knowledge
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of any illeiiality in the contract and he innocently

requested the service for which the jury has found

there was an implied promise to pay.

It is true that if the fatal accident had not oc-

curred and Halconili had refused to pay, Rose

could not have enforced the implied contract be-

cause the law forbade his making- it unless he had

a transport pilot's license. This is so elementary

that citation of authority is not necessary. This

does not mean, however, that the contract itself may
not be implied and may not in certain respects be

enforceable.

The contract in question is not forbidden be-

cause it is malum in se like a gambling contract;

it is merely malum prohibitum for the better pro-

tection of the public using* airplines commercially.

The party to the latter type of contract who has

no knowledge of the other parties want of capa-

city to make the particular contract is not shorn

of all legal rights with reference thereto. In Cali-

fornia in cases where securities are sold without

a permit under the Blue Sky Law if the purchaser

has acted innocently, the law does not leave the

pai-ties in status quo as it [57] does in the cases

of contracts malum in se, but i)ermits him to re-

cover the coiLsideration paid for the wortldess and

void securities. Hennneon vs. Amalgamated Cop-

per Mines Co., 95 (!al. App. 400; Becker vs Stinc-

nian, 115 Cal. Ai)p. 740. On this ))asis I believe

that the jury might legally find that there was an

implied contract between the deceased and Rose

and thai tlie rleceased was to be a fare paying
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passenger,^—true a contract not capable of en-

forcement by Rose, ])ut one which conferred cer-

tain rights upon the innocent party thereto, and

which for certain purposes had a legal existence.

This view seems particnlarly just where, as here,

the real party in interest is not even a party to

the contract but whose rights depend upon it> ex-

istence.

Did this implied contract make the deceased a

fare paying passenger, within the provisions of

the policy? Accepting as I do the jury's verdict

there was an implied contract to pay a fare, to

hold that it did not make the deceased a fare ] ray-

ing passenger would twist language beyond its

l^lain meaning. It would involve rewriting the ex-

ception in the insurance contract to provide that

the insured must be "a fare paying passenger upon

an airplane operated h\ a duly licensed transport

pilot." That would be a narrowing of tlie risk by

interpretation contrary to the })rinciple of law that

insurance contracts are construed in case of doubt

against the insurer who wrote the instrument.

TMs, moreover, is a practical solution of the

problem. A man seeking to travel by air goes to

a place where such transi)ortation is sold. He does

not feel that it is necessary to inquire if the }>ilot

is a duly licensed transport pilot and ihe plane is

licensed for the purpose. He is entitled to assume

that the law has been complied with, llennueon vs

Amalgamated Copper Mines Co., supra. [58]

I find that the deceased was a fare paying pas-

senger within the meaning of that tei-ni in the
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coutraet of iiisuraiiee and the plaintiff is entitled

to the double indemnity feature of the policy.

The issue of whether the tender of the primary

liability was a lei^al tender is, in view of these find-

ings, no longer a factor in the case. Plaintiff is

entitled to judgment for $4,000.00 wdth interest at

3% percent, as provided in the policy, from the

date of death of the insured less the indebtedness

due from said insured to said insurance company

upon the policy, together with costs of suit.

I adopt this opinion as my findings of fact and

conclusions of law^ in this case. Parker vs St. Sure,

53 Fed. 2nd, 706. As to any issue not expressly

covered by the verdict of the jury and this opinion,

I find generally in favor of the plaintiff.

Let judgment be entered accordingly.

Dated this 20th day of October, 1933.

FRANK H. KERRIGAX
U. S. District Judge.

[Endorsed]: Fih'd Oct. 20, 1933. Walter B. Mal-

ing, Clerk. [59]

[Title of Court and Cause.]

JUDGMENT.

The a])ove entitled cause came on regularly for

trial (.11 tlic :h(l day of October, 1933, L. C. Smith,

Es(j., Mild Messrs. Huston, Huston & Haston aj)-

pearing as attorneys for the plaintiff, and Messi-s.

Devlin tV: Devlin & Diepenbrock a})pearing as at-

torneys for the defendant; a jury of twelve persons
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was diily and regularly impaneled and sworn to try

said cause; evidence, oral and documentary was

thereupon offered and admitted; and l)y stipula-

tion of the parties, the following special verdict

be submitted to the jury:

"Was there an implied contract between the

pilot Ollie E. Rose and George R. Halcomb,

for the payment of fare? (Answer 'Yes' or

'no').

Foreman."

and it having been further stijiulated that all other

issues may l)e found )jy the Court, provided that

said stipulations were agTeed to be subject to and

Avithout prejudice to all objections and exceptioiLs

taken and reserved by the defendant herein: that

said special verdict was returned l)y said jury with

the finding of "Yes", and signed by the foreman;

and the Court having heretofore made and entered

its findings of fact and conclusions of law as to

the other issues involved in the case

;

IT IS THEREFORE ORDERED, adjudged

and decreed as follows:

That the plaintiff Amos Halcomb, a.s adminis-

trator of the estate of George R. Halcomb, also

known as George Raymond Halcoml), deceased, do

have and recover from the defencUuit, Metropolitan

Life Insurance Company, a cor])oration, tlie sum

of [60] Four Thousand Ninety-two and (i") 100

Dollars ($4,092.()r)), together with interest thereon

from the date of this judgment until paid at the
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rate of seven i)er cent (7%) per aiiimiii, and also

for costs herein taxed at the sum of Seventy-six

and 70/100 DoUars ($76.70).

Entered on this 3()th day of October, 1933.

WALTER B. MALING,
Clerk,

By F. M. LAMPERT,
Deputy Clerk. [61]

[Title of Court and Cause.]

MOTION OF DEFENDANT FOR ORDER
GRANTING NEW TRIAL.

The above named defendant, Metropolitan Life

Insurance Company, a corporation, hereby moves

for an order of the above entitled Court granting

it a new trial in the above entitled action, and in

support thereof presents the following:

I.

That the special verdict submitted to the jury

in the above entitled action on October 4, 1933,

to-wit

:

"Special Verdict

"Was there an implied contract between the

pilot Ollie A. Rose and George R. Halcomb,

for the payment of fare? (Answer "Yes" or

"No")

Foreman."

was returned by said jury with the tinding of

"Yes", and which said special verdict so made and

rendered by the jury wa^s entered in the above en-
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titled Court on said 4th day of Oetolier, 1933 : that

a motion on behalf of the defendant for an order

granting- a new trial as to said special verdict sub-

mitted to said jury was duly and regularly tiled

herein on the 13th day of October, 1933, and no-

ticed for hearing on the 13th day of November,

1933, at the hour of 10:00 o'clock A. M. ; that a

copy of said motion of the defendant for an order

granting a new trial as to said special verdict is

hereto attached, marked Exhibit "A'\ and by re-

ference thereto made a part hereof for every pur-

pose.

II.

That upon the rendering of said special verdict

in the foregoing paragraph referred to, the said

Court retained jurisdiction of the cause for the

making and entering of a judgment pursuant to

said special verdict and the law, and that there-

after [62] the above entitled Court duly and regu-

larly made its judgment in favor of said plaintiff

and against the defendant in the sum of Four Thou-

sand, ninety-two and 65/lOOtlis Dollars ($4,092.65),

together with interest thereon from the date of said

judgment until paid at the rate of seven per cent

(7%) per annum, and costs, and that said judg-

ment was duly and regularly entered on the 30tli

day of October, 1933.

III.

In support of this motion, the defendant a})ove

named presents the following:

That this motion for a new trial in tlie above en-

titled action is based upon each of the following

causes, each of which materially affects the sub-
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staiitial rights of said (lofciulaiit. Metropolitan T.ife

liisuraiu-e Company

:

(a) Upon each of the grounds and causes set

forth in the motion of this defendant for an order

g:ranting a new trial as to the special verdict which

was tiled in the ahove entitled Court on the 13th

day of October, 1933, a copy of said motion being

hereto attached and marked Exhibit "A'\

(b; The insufficiency of the evidence to justify

said judgment.

(c) That said judgment is against law.

(d) Errors at law occurring at trial and ex-

cepted to l\v defendant.

IV.

The following particular errors at law occurring

during the trial of said cause are relied upon, and

are hereby specified:

(a) Each of the errors at law specified in Para-

graph II of the motion of defendant for an order

granting a new trial as to the special verdict, which

said motion is hereto attached, marked Exhibit "A",

and by reference thereto, mad(» a ])art hereof for

every ]uirpose. [63]

(b) That the above entitled Court erred in fail-

ing and refusing to grant the motion of the de-

fendant t'oi- a noiLsuit.

(c) Tliat the almve entitled (^ourt erred in deny-

ing the motion of the defendant for a directed ver-

dict.

v.

In siii)p(»iM of tiiis motion for an order granting

said defendant, Metropolitan Life Insurance Com-
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paiiy, a new trial, said defendant relies, and at the

hearing of this motion will rely, upon the follow-

ing:

(a) All pleadings and papers on file in the above

entitled action.

(b) Upon the minutes of this Court.

(c) Upon the stenographic reports of all testi-

mony adduced at the trial, and also all exhibits in-

troduced and received in evidence.

VI.

That by hereby moving this Court for an order

for a new trial after judgment made and entered

in favor of the above named plaintiff and against

the above named defendant, the defendant is ex-

ercising the right and privilege reserved in its said

motion for an order for a new trial as to said spe-

cial verdict heretofore rendered and entered, and

this defendant does hereby consolidate with and in-

corj)orate in this motion said motion of the defend-

ant for an order granting a new trial as to said

sfjecial verdict, with the same force and effect as

though said motion, which is hereto attached and

marked Exhibit "A", were fully set forth herein.

Dated, November 7, 1933.

METROPOLITAN LIFE
INSURANCE COMPANY,
By DEVLIN & DEVLIN
& DIEPENBRO(M<
Its Attorneys,

Dei'cudant.

DEVLIN & DEVLIN & DIEPENBROCK
Attorneys for Defendant. [64]
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EXHIBIT "A'\

Comes now the a})ove named defendant. Metro-

politan Life Insurance Company, and moves the

above entitled Conrt for an order granting a new

trial as to the special verdict submitted to the jury

in the above entitled action on OctolxM' 4, 191)3,

to-wit

:

"Special Verdict

"Was there an implied contract between the

pilot Ollie A. Rose and George R. Halcomb,

for the payment of fare? (Answer "Yes" or

"No")

Foreman."

which said special verdict was returned by said jury

with the tinding of "Yes", and wdiich said special

verdict so made and rendered by the jury was en-

tered in the above entitled Court on said 4th day

of October, 1933. That said Court retained juris-

diction of said cause for the making- and entering

of a judgment pursuant to said tinding and the

law; that said judgment has not been rendered

and/or entered as of the date hereof.

In support of this motion, the defendant above

named presents the following:

I.

That this motion for a new trial as to the said

special verdict is based u])on each of the following*

causes, each of which materially affects the sul)-

.stantial rights of the said defendant, Metropolitan

JAfe Insurance Company:
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(a) Insufficiency of the evidence to justify the

special verdict.

(b) That said special verdict is against law.

(c) That said si3ecial issue or verdict should not

have been submitted to the jury for the reason that

it involves no question of fact.

(d) That it is beyond the province of a jury

to pass upon said issue so submitted as it involves

a consideration of a [65] question of Isiw, and also

because it is a conclusion of mixed law and fact

and not a verdict upon fact alone.

(e) That errors at law occurred at the trial

and were excepted to by the defendant.

II.

That the following particidar errors at law^ oc-

curring during the trial of said cause are relied

upon, and are hereby specified:

(a) That the above entitled Court erred in

overruling the several objections of the defendant

above named to the questions propounded to the

witness, Elmer Halcomb, in reference to the nego-

tiations for the transportation of George R. Hal-

comb and Richard Halcomb in the aeroplane of said

Ollie A. Rose, and the contract of transportation,

and the transportation of said parties in said aero-

plane, and also in reference to the pa\Tnent of fare,

all of which occurred many months prior to tlie

aerox)lane flight in question.

(b) The failure and refusal of the Court in

giving the defendant's proposed in.structions and or

as modih(>d by the Court, to-wit : Defendant's Pro-

posed Instructions Nos. 3, 4, 5, (>, and 8, and each
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of them, as filed with the Clerk of the Court and

presented to the Court hefore tlie instructions were

i^iven, and the failure to cive each of said instruc-

tions was duly excepted to })y said defendant. Met-

ropolitan Tiife Insurance Company, after the rc^ad-

iuii,' of the instructions given l)y tlie Court and ))e-

fore the jury retired for the i)urpose of consider-

ing the cause.

(c) The giving hy the Court of the ])laintiff's

pro})osed instructions and/or as modified and al-

tered hy the Court, to-wit: Plaintiff's Proposed

Instructions Nos. 3, 4, 6, 9, and 10, and each of

them, as filed with the Clerk of the (^ourt and pre-

sented to the Court hefore the instructions \vere

given, and the giving of eacli of said instructions

was duly excepted to hy said defendant, Metropol-

itan Life Insurance Company, after the reading

of [66] the instructions given hy the Court and

hefore the jury retired for the purpose of consider-

ing the cause,

III.

That after the submission to said jury of said

special verdict and the return and the making of

said special verdict by said jury, the trial of said

above entitled cause continued before the above

entitled Court on a question of law as to whether

(>]• uot judgment should be entered in favor of

eitliei- of tlie respective parties, which said quc^stion

of l.MW w;is (hily and regiil.-ii'ly argued )\v counsel

foi- Die i-esix'clive pai'ties ]>efore Ihe aboxc* entitled

Court; that said matter is now submitted to the

al)(»ve eiililled Court foi- its decMsiou and for mak-
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ing and entering a judgment herein, and the deci-

sion of the above entitled Court has not as of the

date hereof been rendered, and no judgment has

been made or entered herein. That this motion is

made for the sole purpose of protecting the rights

of the defendant, Metropolitan Life Insurance

Company, in the event that judgment is hereafter

made and entered in favor of the above named plain-

tiff and against the above named defendant, to

move this Court for an order for a new trial upon

the errors above specified in the submission to said

jury of such special verdict and in said jury's mak-

ing and rendering its said special verdict.

In the event that the judgment of the above en-

titled Court in the above entitled matter shall be

made in favor of the defendant, Metropolitan Life

Insurance Company, the said defendant hereby re-

serves the right and privilege of withdrawing this

motion without any prejudice whatsoever to all

rights of said defendant in and to said judgment.

That this motion is also made without prejudice to

the right and privilege of this defendant. Metropo-

litan Life Insurance Company, of moving this

Court for an order for a new trial after judo-ment

is made and entered in favor of the above named

plaintiff and against the above named defendant,

if such be made and entered, and which said motion

may be based [()7] upon tlie grounds that may be

set forth in a written motion prepared and hh'd

by the above named defendant in tlie event a judg-

ment shall be entered against said defendant. Met-

ropolitan Life Insurance Company, and also to take
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such otlier steps and proceedings to protect the

right and privilege of said defendant to move this

Court for an order for a new trial, or to protect

an appeal to the Circuit Court of Appeals for the

Ninth Circuit from any such judgment as may l)e

made and entered and said special verdict of the

jury, upon any and all gTOunds that said defendant

may desire to set forth in a bill of exceptions duly

presented and filed with the al)ove entitled Court.

IV.

In support of this motion for an order granting

said defendant, Metropolitan Life Insurance Com-

pany, a new trial, said defendant relies, and at the

hearing of this motion will rely, upon the follow-

ing papers:

(a) All pleadings and papers on file in the above

entitled action.

(b) Upon the minutes of this Court.

(c) Stenographic report of all testimony ad-

duced at the trial, and also exhibits introduced and

received in evidence.

Dated, October 13, 1938.

METROPOLITAN LIFE
INSURANCE COMPANY,
By DEVLIN & DEVLIN
& DIEPENBROCK,
Its Attorneys,

Defendant.

DEVLIN & DEVLIN & Dl Ll^ENBROlUv

AttonK'ys for Defendant.

[Endorsed] : Piled Nov. 7, 1933. Walter B. Mal-

ing, Cnerk. [(W]
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At a stated term of the Northern Division of the

United States District Court for the Northern Dis-

trict of California, held at the Court Room thereof,

in the City of Sacramento, on Monday the 16th

day of April, in the year of our Lord one thousand

nine hundred and thirty-four.

PRESENT: The Honorable FRANK H. KER-
RIGAN, District Judge.

NO. 1034-S

AMOS HALCOMB, ETC.

vs.

METROPOLITAN LIFE
INSURANCE CO.

The Defendant's motion for new trial having

been heretofore submitted to the Court, now after

due deliberation had thereon. Ordered that the mo-

tion for new trial be denied. [69]

[Title of Court and Cause.]

PETITION FOR APPEAL.

TO THE HONORABLE FRANK H. KERRI-
GAN, Judge of the United States District

Court, in and for the Northern District of Cali-

fornia, Northern Divi.sion:

Now comes Metropolitan Life Insurance Com-

pany, a corporation, defendant, by Messrs. Devlin
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& Devlin c^ Diopeiibroek, its attorneys, and respect-

fully shows:

That on the 4th day of October, 3933, a jury

duly impaneled found a special verdict, and upon

said special verdict a judgment was therein entered

whereby it was adjudged that the plaintiff recover

of and from the defendant Four Thousand Ninety-

two and 65/lOOths Dollars ($4,092.65), together with

interest thereon from the date of said judgment

until paid at the rate of seven per cent (7%) per

annum, and also for costs therein taxed in the sum
of Seventy-six and 70/lOOths Dollars ($76.70), and

motion for new trial was denied on the 16th day of

April, 1934.

Your petitioner feeling itself aggrieved by the

special verdict of the jury and tlie judgment ren-

dered thereon, as aforesaid, hereby petitions the

above entitled Court for an order allowing an ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit, under and according to the

laws of the United States in tluit behalf made and

provided, for the reasoiLs specitied in the assign-

ment of errors filed herewith.

Wherefore, your petitioner prays that an appeal

to the United States (^ircuit Court of Appeals for

the Ninth Circuit be allowed and that an order l)e

made tixing the amount of security which the de-

fi'iidant shall furnish upon such appeal, and

upon [70] giving sucli security all fui'tliei- ])r()-

ceedings of this Court be suspended and stayed un-

til tlic (Ictcniiiiiation of said Appeal by tlie United
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States Circuit Court of Appeals for the Xintli

Circuit.

And your petitioner will ever pra3\

Dated, June 4, 1934.

METROPOLITAN LIFE
INSURANCE COMPANY,
a corporation,

By WM. H. DEVLIN
Its Attorneys.

DEVLIN & DEVLIN & DIEPENBROCK
and HORACE B. WULFF,
Attorneys for Defendant.

[Endorsed] : Filed June 6, 1934. Walter B. Mal-

ing, Clerk. [71]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now conies the defendant, Metropolitan Life In-

surance Company, a corporation, and tiles the fol-

lowing assignment of errors which it avers occurred

uijon the trial of the cause, and upon which it will

rely upon its prosecution of the appeal in the above

entitled cause

:

I.

That the Court erred in refusing to charge the

jury as requested by said defendant in its proposed

instruction No. 1, which is as follows, to-wit:

"You are hereby directed to render your ver-

dict in favor of the plaintiif, Amos llalcomb,

as Administrator of the Estate of George R.
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TTalroinb, also known as Oooriie "Raymond Hal-

comb, deceased, and against the defendant,

Metropolitan Life Insnrance Company, a cor-

poration, in the snm of Nineteen Hundred

Twenty-nine and 20./100ths Dollars ($1,929.20),

and no more."

II.

That the Court erred in refusinp^ to charg'e the

jury as requested by said defendant in its proposed

instruction No. 4, which is as follows, to-wit:

"You are instructed that in the event you

find that no fare was paid or agreed to be paid

by said George R. Halcoml) to Ollie A. Rose,

the pilot and owner of the aeroplane in question,

in consideration of the said trans] )ortation of

said George R. Halcoml) in said aeroplane,

then and in that event, I direct you that the

plaintiff is not entitled to recover under and

pursuant to the double indemnity clause set

forth in said policy of life [72] insurance and

that you nuist return your verdict in favor of

the plaintiff and against the defendant in the

.sum of Nineteen Hundred Twenty-nine and

20/lOOths Dollars ($1,929.20), and no more."

III.

That the Court erred in refusing to cliarge the

jury as requested by said defendant in its i^roposed

instruction No. 6, which is as follows, to-wit:

"The Court instructs the jury that, as a mat-

tci- of law, in this case there is no l)urden on
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the defendant to disprove the allegations of

plaintiff's complaint; that the burden of prov-

ing such allegations rests upon the party alleg-

ing the same, and in this case the burden rests

upon plaintiff to establish his case and to prove

all the allegations of the complaint (except

those allegations admitted by the answer) by a

preponderance of the evidence, and if you find

that the weight of the evidence bearing on the

whole case is in favor of the defendant, or that

it is evenly balanced, then the plaintiff can re-

cover a verdict at your hands in the sum of

Nineteen Hundred Twenty-nine and 20/lOOths

dollars ($1,929.20), and no more, which is the

amount the defendant admits is due and pay-

able to plaintiff under the terms of said policy."

IV.

That the Court erred in refusing to charge the

jury as requested by said defendant in its proposed

instruction No. 8. which is as follows, to-wit:

"You are hereby instructed that you cannot

infer in this case that the decedent George R.

Halcoml) paid fare to Ollie A. Rose, for the

aeroplane flight involved in this case, from the

fact that the said Ollie A. Rose on a prior [73]

occasion violated the law wliicli prohibited him

from accepting fare or compensation from any

person for conveying ]iini in liis aeroplane, or,

in other words, the fact that the said Rose nia>'

have accepted fare or compensation on another

occasion, whicli lie had no legal right 1o do.
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will not justify any inference that he collected

fare or compensation from the said (Jeoi-i»e R.

Halcomb for the flight in question. To tlie

contrary, I hereby instruct you tliat in tlie

event you hnd that there is an absence of evi-

dence as to whether a fare was charged or

paid by Halcomb to Rose for said transporta-

tion in the aeroplane in question, it must be

presumed by you that said Ollie A. Rose obeyed

the law and did not accept compensatiou for

the aeroplane flight on which the said George

R. Halcomb was killed."

V.

That the Court erred in charging and instruct-

ing the jury as follows:

''The evidence in this case esta])lishes that

Ollie A. Rose, the pilot of the aeroplane in

which (xeorge R. Halcoml) was killed, was pos-

sessed of a private pilot's license at the time

of the accident which residted iu the death of

said (leorge R. Halcomb, and that such pilot,

Ollie A. Rose was prohibited by the laws of the

United States of America, and the State of

California from cairying persons or property

for hire.

"You are insti-ucted tliat the law presumes

in the absence of evidence to the contrary, that

a person is innocent of wrong, and that the or-

dinary coiu'se of business lias been followed,

and lli.l1 tlic law had been obeyed. This pre-

sumption is to b<' considered with all the other
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evidence in tlie ease, to determine whether or

not George R. Halcomb ^Yas a fare paying

passenger in the wrecked aeropLnne." [74]

VI.

That the Court erred in charging and instruct-

ing the jury as foDow^s:

"Indirect evidence is of two kinds; infer-

ences; and presumptions. An inference is a

deduction which the reasoning of tlie jury

makes from the facts proved, without an ex-

press direction of law to that effect. A pre-

sumption is a deduction which the hiw ex-

pressly directs to be made uijon the particular

facts."

VII.

That the Court erred in charging and instruct-

ing the jury as follows:

"Presumptive or circimistantial evidence is

admissible in civil cases. In this case it i*s not

necessary that the plaintiff produce direct evi-

dence that the deceased was a fare paying pas-

senger, as alleged in the complaint, but such

fact may be inferred from all tlie circum-

stances in the case."

VIII.

That the Court erred in charging and instruct-

ing the jury as follows:

"It is for you gentlemen of the jury to say,

from all the evidence in this case, whether
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there was an implied contract that the deceased

was to pay a fare for the use of the plane."

IX.

That the Court erred in overrulinji, the follow^ing

objections of the defendant to tlie introduction in

evid(^nce of the testimony of witness Daniel Frank-

lin Halcomb:

"Q, And have you been at the air port at

any time when Ollie Rose, the deceased, hauled

your deceased brother, George Halcomb in the

Travelaire open three passenger plane?

'*Mr. AVULFF: Just a minute, we object,

—

The evidence now shows that Mr. Rose did not

carr,y passengers for hire; they are trying to

show^ he Avent up once for hire, and went up

this time, but [75] now the evidence shows two

inferences may be drawn from one fact, and it

is a familiar principle of law that when such

circumstances exist, no inference can be drawn

from that fact.

The COURT: Objection overruled,—Excep-

tion. You may answer the question.

A. Yes, Sir.

Mr. SMITH: Q. Will you just state the

circumstances to the court and jury please, Mr.

Halcomb, under which you made this observa-

tion ; that is, do you remember about how long

it was before the accident that you saw this?

A. I would say it was about two weeks be-

fore tlie lime that tlie three generations had

went uj).
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Q. That is the way you fix the time in your

mind ?

A. I believe that is it, two weeks.

Q. And you know the exact time?

A. No, I do not.

Q. Who went up with Mr. Rose?

A. My brother George Halcomb, and my
younger brother Richard.

Q. Who took them up to the air port?

A. I went along with them; my lu'otlier

drove the car.

Q. Your brother George Halcoml) drove the

car? A. Yes, Sir.

Mr. WULFF: Your Honor, may my objec-

tion run to all this line of testimony, and ex-

ception noted?

The COURT: Yes, objection overruled, and

exception noted.

Mr. SMITH: Q. Did your ))rother George

Halcomb pay to Ollie Rose any money as hire

for that aeroplane transportation !

Mr. WULFF : I object to this question on the

fui'ther ground the word 'liire' is mci-ely con-

clusive.

Mr. SMITH: All right, 1 will strike that

out,— Q. Did George Halcomb pay to your

brother any money either before or after,—

I

think I have got that wrong,— Did youi* broth-

er George Halcomb pay to Ollie Rose any

money either before or after he wcul up in this

aeroplane? [76]
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^Ir. WULFF: Same objection, if your

Honor i)lease.

The COURT: Objection overrnled, and ex-

ception.

A. Yesi, Sir; before he went np in the aero-

phone.

Mr. SMITH: Q. A little louder, please?

A. Yes, before he went up in the aeroplane

he did.

Q. AYas there any conversation took place

prior to paying- of this money?

Mr. WULFF: Same objection.

The COURT: Objection overruled and ex-

ception. A. Yes, there were. Mr. Rose come

to the car and asked my lirother if he wanted

to go up, so my brother a^sked how much it

Avould be,

—

The COURT: Interposing: Now, you had

two brothers in there,—Will you just say which

one?

A. Ceorge Halcomb asked how mnch it

would cost, and Rose said he would take all of

Hs u]) for three dollars.

(,>. Take the tliree of you up? A. Two of

ns up.

Q. There were three in tlie car, but he said

he would take three of us up, and he took the

three of you up, did he?

A. No, Sir; there was two.

(^). Tliei-c were tliree in Ihe car? A. There

were three in tlie cai', and he stated he would

take 1\vo \\\) I'oi- three dollars. My younger
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brother Richard had been asking George to

take him up several times, so I told him to take

my yoimger brother up, so those two and Mr.

Ollie Rose got in the plane.

Mr. SMITH : Q. Did you see them take off?

A. Yes, Sir.

Q. Do you recall about how long they were

in the air?

A. I would say about five minutes.

Q. Did you wait there for them to return?

A. Yes, Sir.

Q. Who got out the cockpit, if you know,

when they returned?

A. Ollie Rose got out of the pilot's com-

partment.

Q. How old was your youngest ])rother that

went up in the plane?

A. Seven years old. [77]

Q. Now, I understand there were three of

you in the car, ])ut only two of you went u]) in

the plane, is that right?

A. Yes, Sir.

Q. That was yourself and your brother

George Halcomb, and your brother Richard

Halcomb,—I think that ls all."

X.

That the Court erred in denying the defendant's

motion for nonsuit duly made and presented at tlie

close of plaintiff's case.
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XI.

That the Court erred in sulmiitting- to the jury

the special verdict, which was in tlie following lan-

guage, to-wit:

''Was there an implied contract between the

pilot Ollie A. Rose and George R. Halcomb,

for the payment of fare?"

XIL
That tlie Court erred in submitting to the jury

any issue involved in the above entitled case in

this, that all issues were withdrawn from the jury

upon each of the parties to said action moving the

Court for a directed verdict.

XIII.

That the Court erred in each and every particu-

lar of its charge to the jury, in this, that the Court

should have withdrawn the issue and all issues from

the jury and directed a verdict for the defendant.

XIV.
That the special verdict of the jury is against

evidence in that no evidence was adduced showing

that George R. Halcomb was a "fare paying pas-

seDger" in the aeroplane in which he met his

death.

XV.
Tliat tlic special verdict of the jury is against

evidence in that from all evidence adduced at the

trial it was shown that [78] there was no contract,

expressed or implied, by and betw^eeu plaintiff's in-
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testate, George R. Haleomb, and Ollie Rose, the

pilot of the aeroplane in question, wherein and

whereby said George R. Haleomb agreed to pay a

fare.

XVI.
That the judgment is against law in that it is

not supported by evidence in respect to Paragraphs

XIV and XV hereinabove set forth, and further,

the evidence shows without conflict that pilot Rose

was prohibited by law from transporting passen-

gers for hire or fare, and any contract, expressed

or implied, to transport passengers for hire or fai'e

was by the laws of the State of California and of the

United States illegal.

WHEREFORE, the defendant. Metropolitan

Life Insurance Company, prays that the judgment

of the District Court be reversed.

Dated, June 4, 1934.

DEVLIN & DEVLIN
& DIEPENBROCK,

HORACE B. WULFF
Attorneys for Defendant

[Endorsed] : Filed June 6, 1934. Walter B. Hal-

ing, Clerk. [79]

[Title of Court and Cause.]

ORDER ALLOWINCJ APPEAL.

The petition of Metropolitan Life Insurance

Company, a corporation, defendant, for an ordei*

allowing an appeal, based upon the assigmnent of
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errors tiknl coiiteiiiiJoraiieuiiyly therewith, eoniing"

on reguhu-ly this day to be heard, and the Conrt

heini;- dnly advised.

It is hereby Ordered that an appeal as prayed

for in said petition he allowed, provided that the

said defendant give a good and sufficient bond in

the sum of Fifty five Hundred Dollars ($5500.00)

to the effect that said defendant shall prosecute its

appeal with effect, and answer all damages and

costs if it fails to make its plea good, the said bond

to be approved by this Court, and that thereupon

all further proceedings in this Court be suspended

and stayed until the determination of said appeal

in the United States Circuit Court of Appeals for

the Ninth Circuit.

Dated, June 6, 1934.

HAROLD LOUDERBACK
Judge of the United States

District Court

[Endorsed] : Filed June 6, 1934. Walter B. Hal-

ing, Clerk. [80]

[Title of Court and Cause.]

Whereas, the Defendant in tlie above entitled

action, has appealed to the United States Circuit

Court of Appeals, Ninth Circuit, from a judgment

made and enterd against it in said action, in the

United States District Court for the Northern Dis-

trict of Califoi-nia, Northei-n Division, in favor of

the Plaintiff in said action on tlie oOth day of Octo-

ber, 1933, for Foiii- Thousand Ninety two and
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65/100 ($4,092.65) Dollars, and Seventy six and

70/100 ($76.70) Dollars, costs of suit, and

Whereas, the api3ellant is desirous of staying

the execution of said judj^inent so ap])ealed from,

Xow, Therefore, in consideration of tlie premises

and of such appeal, the undersigned, National Su-

rety Corporation, a corporation having its head of-

fice in the City of New York, duly incorporated un-

der the laws of the State of New York for tlie

purpose of making, guaranteeing and becoming

surety on bonds and undertakings, and having com-

plied with all the requirements of the laws of tlie

State of California, respecting such corporations,

does hereby undertake and promise on the part of

the appellant and does acknowledge itself justly

bound in the sum of Five Thousand Five Hundred

and no/100 ($5,500.00) Dollars; that if tlie said

judgment appealed from, or any part thereof, l)e

affirmed, or the appeal be dismissed, the appellant

will \my the amount directed to be paid l)y the

judgment or order, or the part of siicli anionnt as

to which the same shall be affirmed, if affirmed onl\'

in part, and all damages and costs wliicb ina.\- be

awarded against the appellant upon the ai)peal; and

that if the ap^iellant does not make .-^ucli ]jaynient

within thirty (30) days after the tiling of the re-

mittitur from the United States (^irciiit Court of

Appeals, Ninth Circuit, in the Court from wliich

the appeal is taken, judgment may be ciitcn'd in l!ie

said action on [81] motion of resjxindcnl (ainl

without notice to the nndersigned surety) in bis

favor against the said surety, foi- sucli amount, to-
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^etlior with the interest that may l)e due thereon,

and the dania.^es and costs wliich may he awarded

against tlie appellant upon tlie appeal.

And further it is expressly understood that the

National Surety Corporation, as surety hereunder,

in case of a hreach of any condition of this bond,

agrees that the Court in the al)ove entitled matter

may, u])on notice to it of not less than ten days,

proceed summarily in the action, suit, case, or pro-

ceeding, in Avhich the same is given to ascertain

the amount which said surety is bound to pay on

account of such breach, and render judgment there-

for against it, and award execution therefor.

In Witness Whereof, the said National Surety

Corporation has caused this obligation to be signed

by its duly authorized Attorney-in-fact and its cor-

porate seal to be hereunto affixed at San Francisco,

California, this 7th day of June, 1934.

NATIONAL SURETY
CORPORATION,

(Seal) By R. W. STEWART
Attorney in fact.

State of California,

City and County of San Francisco.—ss.

On this 7th day of June in the year one thousand

nine hundred and 34, before me Emily K. McCorry

a Notary Public in and for said County and State,

residing llicrein, duly commissioned and sworn,

personally appeared R. W. Stewart known to me

to be tlic duly authorized Attorney in Fact of Na-

tional Surety C()rj)orati()n, and the same person

whose name is subscribed to the within instrument
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as the Attorney in Fact of said Corporation, and

the said R. W. Stewart acknowledged to me that

he subscribed the name of National Surety Cor-

poration thereto as principal, and his own name as

Attorney in Fact.

In Witness Whereof, I have hereunto set my
hand and [82] affixed my official seal the day and

year in this Certificate first a])ove written.

(Seal) EMILY K. McCORRY
Notary Public in and for the City and County of

San Francisco, State of California

The above and foregoing bond is herel)y approved.

HAROLD LOUDERBACK,
Judge.

[Endorsed]: Filed June 8, 1931. Walter B. Mal-

ing. Clerk. [83]

In the United States District Court, for the North-

ern District of California, Northern Division.

No. Law 1038-S.

AMOS HALCOMB, as Administrator of the Estate

of George R. Halcomb, also known as (Jeorge

Raymond Halcomb, deceased,

Plaintiff,

vs.

METROPOLITAN LIFE INSURANCE COM-
PANY, a corporation,

Defendant.

BILL OF EXCEPTIONS.

BE IT REMEMBER LD: That the trial of the

above entitled cause came on regularly on the 3rd
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clay of ()ct(>])er, 1933, before Honorable FRANK H.

KERRKtAN, Judge presiding, and a jury, upon

the complaint of plaintiff and the answer of defend-

ant, plaintiff appearing by bis attorneys, MESSRS.
L. C. SMITH and ARTHUR C. HUSTON, and

defendant ai)pearing by its attorneys, MESSRS.
DEVLIN & DEVLIN & DIEPENBROCK and

HORACE B. WULFF, and thereupon tlie follow-

ing j)roceedings were had:

The Clerk called the roll of the venire and twelve

(12) veniremen were called to the jury-box and

sworn on their voir dire by the Clerk. Thereupon

a jury consisting of twelve (12) persons was duly

impanelled, and thereuupon the following proceed-

ings were had:

TESTIMONY OF ETHEL J. ROSE,
FOR PLAINTIFF.

Ethel J. Rose was then called and sworn as a

witness on behalf of jjlaintift*, and testitied as fol-

lows :

1 )irect Examination.

By L. C. Smith, Esq., of Counsel for Plaintiff. [84]

My name is Ethel J. Rose. I reside at Redding,

California, and have resided at Redding for some

years. I am the wife of Ollie Rose, deceased. My
hnsband had Iwo aero])lanes which he let out for

hire, one ol' which was a Travelaire and the other

was a ivvaii; the Ryan was a J-5 Motor, and the

Tia\<'lair(' was a "OXb", The Ryan plane carried
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(Testimony of Ethel J. Rose.)

five passengers and a pilot, which is called a six

place job. The Travelaire had a seating capacity

for tlie pilot and two passengers. It was the Tra-

velaire which was involved in this accident. My
husband had had the Travelaire for over two years

and Ryan a little over a year. During the owner-

ship of these planes my husband used them com-

mercially. We were running a school for students,

and any jobs that he could work up. During all

the time that my husband owned these planes, he

used them to give lessons to students, and also for

making trips any })lace. This busines was kno^^'n

as the "Rose Air Service", and he also advertised

his said business. He had tickets prepared which

he sold to prospective customers at the Air Port.

The following as a samj^le of the tickets used.

Mr. SMITH: We ask that this be admitted.

The COURT: It will be admitted and marked

Plaintiff's Exhibit No. 1.

The ticket read as follows: No. 650, date blank,

and to,—Amount of dollars sign,—Number of pas-

sengers l)lank, name of passenger blank, then an-

other blank space,—Sold to blank. The ticket was

perforated, and the larger portion of the ticket

bears the same number, 650, date purchased blank,

—Rose Air Service,—blank,—Trip to lilaiik, Pas-

senger's signature blank, amount dollars blank,

sold by blank. Then, tlic iiunil)ei' ()50, jilso coiics-

ponding numbei'. Pilot's stul) ticket, void without

this. The [85] admission into evidence of the

printed matter on tlic back of tlie ticket was re-
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(Testimony of Ethel J. Rose.)

jected, and the jury was iiLstructed to disreg'ard it,

all upon ohjection of the counsel for the defendant.

I have done some flying myself, and I have fre-

quented the air port known as "Benton's Air Port".

It was the place where my liusl^aud sheltered his

planes. I have sold tickets to ])assengers who were

caiTied on hoth of the planes, ^ly husband in the

conduct of his said business had no set route, or

anything like that ; the planes were just rented out

in the tield to go anywhere anyone wanted to go

to,— we did have scheduled tours made and had

reckoned up about what the mileage to tliose places

was, and what the rate would be, what the price

would be, and those were advertised; for instance,

like going out to ^It. Lassen, I think they charged

$35.00, something like that; if anyone wanted to

go, they could (^all up and find out how much it

would cost, but there were no regular runs. I think

they only made tw^o trips over the mountain any-

way.

In determining the rate charged for transporta-

tion, we estimated the time necessary to go between

tlie two points and tigiired the charge so much an

houi-. It was figured, with the Ryan plane, that they

couldn't make anything unless they could s^et at

least $1)0.00 an hour; it was a heavy plane that cai'-

ried eighty gallons of gas, besides six passengers;

i1 was licavy to operate, so they figured on $30.00

an lioui-. 1 think witli llie 'Pravelaire tliey figured

about .$7.50 an liour, wbidi is tlie regular rate on

tliat. Wlicii llic bo\'s wei'c lakini;' it out on lessons.
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(Testimony of Ethel J. Rose.)

it was $15.00 an hour, with an instructor, and after

the boys had soloed, made a solo flight, and were

flying alone, then the rate was $10.00 an hour; but

I think that figure of al)0ut $7.50 an hour would

really operate [86] the plane.

My husband operated both of these planes at the

Benton Air Port, at Redding, for the purpose of

taking pasengers up in the air, for short flights, for

given sums. For short flights from ten to twelve

minutes $1.50 per person was charged, and they al-

ways tried to get five passengers in the Ryan, so

that it would be $7.50, and they wanted to figure on

four flights an hour. They also charged $1.50 per

person for the Travelaire. Although the Travelaire

was lighter to get up and down, it only remained

in the air from seven to ten minutes, and they could

make flights oftener, although they were shorter in

time. The services of these planes were offered to

any person who paid.

I was up at the Air Port nearly every time there

was more or less of a crowd there, and kind of cir-

culated around among the people I knew, and askcnl

them why they didn't go up, et cetera, and if they

wouldn't enjoy a ride, and selling tickets. My hus-

band would likewise go in and nliout the crowd sell-

ing tickets.

My husband had been operating an aeroplane, I

would say, for over a year prior to the accident.

I didn't know George Halcomb until the day of

the accident. I didn't know who lie was. My bus-
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(Testimony of Ethel J. Rose.)

band had flown an aeroplane from 110 to 125 hours

at tlie time of the crash.

I recall assisting Mr. George Halcomb and Mr.>.

Sadie Halcomb, his wife, and an elderly lady hy the

name of Mrs. Flagg, and also George Halcomb's

infant child into the Ryan plane a little less than

a year ago, or about two months prior to the acci-

dent, which was some time during the Spring. I

know that George Halcomli i)aid my husl)and for

that transportation. There was some newspaper

publicity about the flight as there were three genera-

ti(ms in one [87] plane, that is, Mrs. Flagg, wlio

went, was a great grandmother, and the l)aby wns

less than a year old. On that trip Mr. Lund drove

th(^ Ryan. I never heard of any personal dealings

or any particular flight relationship ))etween Mr.

George Halcomb and my husl)and, except the busi-

ness transactions at the Air Port.

On the day of the accident, July 7, 1932, George

Halcomb came to our house to see my husband,

about twenty minutes of two P.M. In the conversa-

tion, my luisband asked him what time he wanted to

go and Mr. Halcomb pulled out his watch and looked

at it, and said: "It is twenty minutes of two,"

"And, I have to go home first;'' then he said "How
will tw^o o'clock be?" And my husl)and said, "All

right, 1 will meet you at the air port at two o'clock,

llial will give me time io get the motor warmed

u]).'' On 11i;it day the Ryan plaiu* was at Long

Beach. We li;ulii't heen doing so very well at Red-

ding and Mi-. Linid had taken the plane down there
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in the hopes of picking up some fishing parties to

bring up with him, and he had the plane down there

mth him at the time. Mr. Lund was the pilot who
was employed by my husband.

Our house is kind of on a side hill, it is t^vo stories

in the rear, and just one story in the front, and the

street running along there, Trinity Street, you come

down a])out five or six steps, and we had an apart-

ment there. On the 7th of July, 1932, we had had

a late dinner, and were sitting at the table when I

heard some one coming along the lawn. There was

a woodshed window out there, you can see through,

and I saw somebody coming, and I went to the door

and looked out, and I saw it was Mr. Halcomb; I

turned to my husband and said "It w^as George

Halcomb"—Of course we all knew of the tragedy

that had overtaken his—overtaken the family—so I

stepped to my right to let my husband pass out.

Mr. Halcomb [88] then said, "You know my brother

is lost, and I came down to see if you would take me
up in the plane, I thought we might be able to see

him up from the air." My husband said, "Sure, I

will do anything I can, anything under God's

heaven I can do to help you, I am willing to do it."

My husband then said, "When do you want to go,

George?" and Mr. Hah-oml^ replied, "As soon as

possible." Mr. Halcomb then took out his watch

and looked at it. He said it was twenty minutes

to two now, "bow will two o'clock do?" My hus})aHd

said, "All right, 1 will meet you at tlic Air I*oii at
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two o'clock, that will give me time to get the motor

warmed up." Then Mr. Halcom)^ turned and went

back up the steps. That was the last time I saw my
husband.

Cross-Examination.

by Horace B. Wulff, Esq., of Counsel for Defendant.

^ly husband had operated a plane for over a per-

iod of two years, and had 110 or 125 flying hours.

He possessed a private pilot's license, wliich did

not permit him to carry passengers; he could go

anywhere that he wanted to himself, if it was liis

own plane, but that would not permit him carrying

passengers. Mr. Lund, whom we employed, was a

transport pilot. I think he claimed lietween 2800

and 3000 hours, something like that, to his credit.

It was my husband who had the private license.

The pilot we hired had the transport license.

In my direct examination in sjjeaking about my
husband taking up passengers for short hauls for

$1.50, I meant that the plane was operated by Mr.

I.und. I do not know of an occasion when my hus-

l)nii(l cvei- })ilote(l a ])lane for $1.50 for short trij^s,

at least not within my knowledge. I have no knowl-

edge of my husband ever hauling oi- cai-iying any

passenger in an aeroplane for a fare, [89] and lie

nev(»r carried passengers for hire within my knowl-

edge.

I licard llic entire conversation between Mr. Ilnl-

roiiil) and my lnis})and at my home on July 7th, and

in lliat conversation there was nothing whatever
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mentioned in reference to the price or fare to be

charged, nor did Mr. Halcomb sa}^ that he would

make arrangements for that later.

My husband had flown the Travelaire before; I

have been to Oakland, Los Angeles and all around

with him.

The day the Halcomb family went up in the Ryan,

I did not know Mr. Halcomb. I asked my husband

who he was. The Ryan was piloted that day by a

licensed pilot who possessed a transport license and

who had the right to pilot a plane and carry pas-

sengers for hire. At the time that the Halcomb

family went up in the Ryan, I asked my husband

who George Halcomb was, and he said: "That is

George Halcomb, don't you know him, he has been

up around the air port, riding around,"—''You

ought to know who he is. " I took it for granted that

he had been around the air port a good deal when I

wasn't there, and had ridden, but the only occasion

I ever saw him riding was the time in the Ryan.

On that occasion I saw him pay a fare.

On the flight in which the accident occurred, if

there were any arrangements made for a fare, I

don't know when they were made, as I heard tlie

entire conversation between Mr. Halcomb and my
husband and there was nothing said about it. My
husband u])()ii a lot of occasions had taken pas-

sengers in the Travelaire without collecting any

fee, or, in other words, gratuitously. [90]
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TESTIMONY OF DANIEL FRANKLIN
IIALCOMB, FOR PLAINTIFF.

Daniel Franklin Halconih was tlion called and

sworn as a witness on behalf of ])laintiff, and testi-

fied as follows:

Direct Examination

by L. C. Smith, Esq., of Counsel for Plaintiff.

I am seventeen years of age, and I am a brother

of George Haleomb, deceased. I live in Redding

and have lived there all my life. I know wliere tlie

Benton Air Port is, and I have been a frequenter

of that place. I know where ^Ir. R()s(\ during his

lifetime, had his two aeroplanes sheltered.

"Q. And have you been at the air port at

any time when Ollie Rose, the deceased, hauled

your deceased In-other, (leorge Haleomb in the

Travelaire open three passenger plane?

Mr. WULFF: Just a minute, we object,

—

'I'ho evidence now shows that Mr. Rose did not

carry passengers for hire; they are trying to

show lie went up once for hire, and went \\\)

this time, but now the evidence shows two in-

ferences may be drawn from one fact, and it is

a familiar jn'inciple of law that wlvon such

circumstances exist, no inference can be drawn

from that fact.

The (X)URT: Objection ovcrrided,—Excep-

tion. You may answer the question.

A. Yes, Sir.

Mr. SMITH: Q. Will you just state the

circumstances to tlic court and jury please, Mr.
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Halcomb, under Avhich yon made this observa-

tion; that is, do you remember about how long

it was before the accident that you saw this?^

A. I would say it was about two weeks be-

fore the time that the three generations had

went up. [91]

Q. That is the wa}^ you fix the time in your

mind?

A. I believe that is it, two weeks,

Q. And you know the exact time?

A. No, I do not.

Q. AVho went up with Mr. Rose?

A. My brother George Halcomb, and my
younger brother Richard.

Q. Who took them up to the air port?

A, I went along with them; my brother

drove the car.

Q. Your brother George Halcomb drove the

car? A. Yes, Sir.

Mr. WULFF : Your Honor, may my objec-

tion run to all this line of testimony, and ex-

ception noted?

The COURT: Yes, objection overruled, and

exception noted.

Mr. SMITH : Q, Hid your brother George

Halcomb pay to Ollie Rose any money as hire

for that aeroplane transportation?

Mr. WULFF: I ol)ject to thi.s (juestion on

the further ground the word 'liiie' is merely

conclusive.



106 Metropolitan Life Ins. Co.

(Testiinoiiy of Daniel Franklin PTalconib.)

]Mr. SMITH: All right, I will strike that

out,—Q. Did George TIalconil> pay to your

l)rother any money either ])efore ov after,—

I

think I have got that wrong,—Did your brother

George Halcomb pay to Ollie Rose any money

either ])efore or after he went up in this aero-

plane ?

Mr. WULFF : Same objection, if your Honor

please.

The COURT: Objection overruled, and ex-

ception.

A. Yes, Sir ; before he went up in the aero-

plane.

Mr. SMITH: Q. A little louder, please?

A. Yes, before he went up in the aeroplane

he did.

Q. Was there any conversation took place

prior to paying of this money i

Mr. WULFF: Same objection. [92]

The COURT: Objection ovverruled and ex-

ception.

A. Yes, there were. Mr. Rose come to the

car and asked my brother if lie wanted to go

uj), so my ))rother asked how much it would

be,—

Tlie (H)URT: Intci-posing: Now, you had

two bi-others in there,—Will you just say which

one . /

A. George Halcomb asked how nmch it

would cost, and Rose said he would take all of

us up for three dollars.
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Q. Take the three of you up? A. Two of

us up.

Q. There were three in the car, but he said

he would take three of us up, and he took the

three of you up, did he ?

A. No, Sir; there was two.

Q. There were three in the car? A. There

were three in the car, and he stated he would

take two up for three dollars. My younger

brother Richard had been asking George to take

him up several times, so I told him to take my
younger brother uj), so those two and Mr. Ollie

Rose got in the plane.

Mr. SMITH: Q. Did you see them take

off? A. Yes, Sir.

Q. Do you recall about how long they were

in the air?

A. I would say about five minutes.

Q. Did you wait there for them to return?

A. Yes, Sir.

Q. Who got out of the cockpit, if you know,

when they returned? A. Ollie Rose got out

of the pilot's compartment.

Q. How old was your youngest brother that

went up in the plane? A. Seven years old.

Q. Now, 1 understand there were three of

you in the car, but only two of you went up in

the plane, is that right? [93]

A. Yes, Sir.

Q. That was yourself and your biother

(joorge Halcomb, and your l)rotlu'i' Richard

Halcomb,—I thinly that is all."
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TESTIMONY OF FRANCES HALCOMB,
FOR PLAINTIFF.

Frances Halromb was then called and sworn as a

witness on behalf of plaintiff, and testified as

follows

:

Direct Examination

by L. C. Smith, Esq., of Connsel for Plaintiff.

I am a sister of George Halcomb, deceased. My
brother George Halcomb at the time of his death on

Jnly 7, 1932, was twenty-five years old; he would

have been twenty-six in September, the 6th. His

wife was twenty years of age, and she would be

twnty-one in September, but I don't know the date.

My brother George Halcomb and his wife lived in

Redding, and there were just about fifty feet or

something between our back yards. I saw my
brother and his wife every day. They were both in

good health, just as good as they could be.

"Q. Do you know that Mrs. Flagg, George

Halcomb, your brother, and Ida May, and the

baby got in the aeroplane, that day that they

took a ride in the cal)in plane?

A. I took them up in my car.

Mr. WULFF: T o])ject to that as entirely

inunaterial ; that was tlie three generations

going up.

The COURT: I think so, but 1 will over-

1-11 !<> it just the same.

A. 1 drove tliem up there in our car." [94]
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The plaintiff then introduced in evidence the ori-

ginal policy of life insurance, which was admitted

in evidence and marked Plaintiff's Exhiint No. 2.

The plaintiff rests.

The defendant then moved the Court for a non-

suit upon the grounds that it was not shown by any

evidence whatsoever either offered in the case, or

by such matters that the Court could take judicial

knowldge that the decedent George E. Halcomb was

a fare paying passenger, or within the terms of the

policy which would entitle the rei^resentatives of the

beneficiary to collect the insurance; and on the

ground it appeared that there was no contractual

right whatsoever between George R. Halcomb and

the pilot, or any one else, and that consequently the

provision of the policy, namely, of a fare paying

passenger was not shown to exist by any evidence

direct or implied, or by any deductions therefrom;

and on the further grounds that the plaintiff had

failed to make out a case in any degree for doul)le

indenmity. The defendant's moticm for a nonsuit

was denied, and exception noted.

The defendant then introduced into evidence the

Air Commerce Regulations ado])ted !)>' the Suited

States of America, Department of Commerce, ef-

fective December 31, 1926, with cci-tain sections

indicated as amended and effective March 22, 1927;

and to the section in effect Jul>' 1, 1927, calling par-

ticular attention to Subdivision I) of Section 62,
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page 28, wliicli whole section is relative to the privi-

leges and restrictions of licensed pilots, which are

as follows

:

"(a) Transport pilots may pilot any type of

licensed air craft, but shall not carry persons

for hire in licensed air craft other than in con-

ventional types [95] of heavier than air craft

and within the classes specified in their license.

Transport pilots shall demonstrate their ability

to navigate land planes, sea planes, or both in

one or more of the weight, classes set forth

below,— (b) Limited commercial pilots shall

have all of the pi'ivileges conferred and be snb-

ject to all of the restrictions imposed upon

transport pilots, except that they shall not, for

hire, instruct students in the operation of air

craft in flight and they shall not pilot air craft

carrying persons for hire outside of the areas

mentioned in their licenses, (c) Industrial

pilots may pilot any type of licensed air craft

not carrying persons for hire, but shall not

pilot unlicensed air craft carrying either per-

S(>ns (»i- property for hire; (e) Private pilots

not designated as students may pilot licensed

air craft, but shall not carry persons or prop-

erty for hire in licensed or unlicensed air craft.

I*ri\a1(' ))il()ts designated as students are li-

censed only f'oi- tlie purpose of piloting licensed

u\v <Tafl.^"

Tlic (Icfcndanl tlu'ii offered in evidence a certified

copy of llic license which w^as issued to Ollie TJose
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on March 7, 1931, known and designated as a pri-

vate pilot's license, expiring March 15, 1932, and

extended to March 15, 1933, upon which license it

is provided: "This certifies that the pilot whose

photograph and signature appear hereon is a pri-

vate pilot of 'Air Craft of the United States'. The

holder may pilot all types of licensed air craft, but

may not for hire, transport persons or property,

nor [96] give piloting instructions to students."

Said license was admitted in evidence and marked

Defendant's Exhibit No. 3.

It was thereupon stipulated in open court hy and

between counsel for plaintiff and defendant that the

liability of the defendant to the plaintiff, under the

principal or single indemnity clause of the policy,

is 11,929.20. Thereupon, the defendant introduced

in evidence a loan certificate and assignment of

policy, which was admitted in evidence and marked

Defendant's Exhibit No. 4.

TESTIMONY OF C. II. DOBBINS,
FOR DEFENDANT.

C. H. Dobbins was then called and sworn as a

witness on behalf of defendant, and testified as

follows:

Direct p]xamination

by Horace B. Wulff, P]sq., of (\)unsel for Defendant.

In the year 1932 I was the manager of ]\Ietropoli-

tan Life Insurance Company at Chico, California.
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My territory embraced all of Tehama County, in-

cluding Redding.

In September, 1932, I had occasion to confer with

Mr. L. C Smith, attorney for Amos Halcomb, as

administrator of the estate of George R. Halcomb,

and at that time I tendered to him the payment due

under the single liability clause under the policy of

George R. Halcomb. This tender was made in the

form of a certified check of the Metropolitan Life

Insurance Company. Mr. Smith made no objection

to the amoimt set forth in said check, nor did he

object to the fact that the offer was not made in

currency, or other legal tender. Mr. Smith accepted

the check and retained it in his possession until he

found out that we wouldn't pay full indemnity, then

he asked me to return the policy [97] as he intended

to siie the company. Later I returned the policy to

him with a copy of the death claim papers. The

tender, in accordance with my records, was made

on Septeml)er8, 1932.

Cross-examination

by L. C. Smith, Esq., of counsel for Plaintiff.

I was at Mr. Smith's office three different times.

On llic flist visit, Mr. Smith gave me the policy with

the completed death claim papers, which I retained

until ^Ii-. Smitli asked that the same be returned

to h\\\\, w liicli was (n September 8th, and the papers

were returned to him on September 12th. Mr. Smith

did not give me a receipt for the check as full pay-
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ment for the policy, because we considered the

policy as a receij^t. I left the check with Mr.

Smith, and at Mr. Smith's request I said I would

return the policy.

It was stipulated between counsel that at the time

of these conferences between Mr. Dobbins and Mr.

L. C. Smith, Mr. Smith was the attorney for Amos
Halcomb, as administrator of the estate of George

R. Halcomb, deceased.

Questions by the Court:

The first time I called on Mr. Smith was ap-

proximately July 15th, and the death occurred on

July 7th. On my first visit the papers for the death

claim were not completed, and Mr. Smith was not

authorized to complete the papers, but he had to see

the father of the deceased George Halcomb to have

the papers completed, and my call on July loth was

for the purpose of completing the claim papers. I

judge I called again the middle of August, when

Mr. Halcomb had been appointed administrator of

the estate, the first time he was authorized to com-

plete these papers. It may have [98] been the last

of August when I called to get tlie completed claim

papers. I called again on the 8th of September, and

offered a company check in payment of tlie contract,

which was a certified check for $1,929.20, which was

the full amount on the single indemnity provision

of the policy.

The defendant offered in evidence llie c(>rtiH<'(l

check payable to Amos Halcomb, administrator of
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George R. Haleonib, deceased, which was admitted

in evidence and marked Defendant's Exhibit No. 5.

Tlie Court continued to question the witness.

When I called on Mr. Smith to deliver said check

there was quite a long discussion between tis about

the double indemnity provisions of the policy. The

check was left with Mr. Smith after said discussion,

aiid he had asked me to return the policy. I did not

have the policy with me at that time ; it was in the

head office at San Francisco. The check was left

with Mr. Smith until I returned with the policy,

some time in the middle of the w^ek following, ap-

proximately September 15th, and I got the check

back when I gave Mr. Smith the policy. The policy

is a contract which must be surrendered to the com-

pany befoi'e payment will be made.

The plaintiff did not at first claim double in-

demnity. When the first payment was made out,

there was nothing submitted to the company so far

as evidence is concerned, of a fare paying passenger

upon which they had a claim for double indemnity.

There were two or three discussions had with Mr.

Smith. The first discussion that I had with Mr.

Smith was over who was to be the administrator

of flic estate so that I could conqjlete the claim

papers. I tendered the certified check to Mr. Smith

and he refused to accept it, but he retained tlie

check until 1 could retuiMi the [99] policy to him.

The defendant rests.
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The plaintiff then interi30sed a motion for a di-

rected verdict on ])ehalf of the plaintiff with the

reservation that if the motion was denied, then the

case be permitted to go to the jnry, which motion

was denied by the Conrt, and exceptions noted. The

defendant then interposed a motion for a directed

verdict on behalf of the defendant with like reser-

vation, which said motion for a directed verdict in

favor of the defendant was denied, and exceptions

noted.

The Court then announced that it would cause

to be submitted to the jury, by way of special issue

or verdict, the only question of fact in the cause,

to-wit, "Was there an implied contract between the

pilot Ollie A. Rose and George E. Halcomb for the

payment of a fare ? Yes or no.
'

'

Thereupon the case was argued by the respective

comisel, and the Court proceeded to instruct the

jury. Thereupon the defendant in open court, then

and there requested the Court to instruct the jury

as follows

:

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 1.

You are hereby directed to render your verdict

in favor of the plaintiff, Amos Halcomb, as Ad-

ministrator of the Estate of George R. Halcomb,

also known as George Raymond Ilalcomli, deceased,

and against the defendant, Metropolitan Life Insur-

ance Company, a corporation, in the sum of Nine-

teen Hundred Twenty-nine and 20/lOOths Dollars

,929.20), and no more.
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If tl^o foregoing instruction is refused, the de-

fendant, ^Metropolitan Life Insurance Company,

hereby requests the Court to give the following

alteriuitive instructions: [100]

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 2.

The jury is instructed that in civil cases the affir-

mative of the issue nuist be proved, and where the

evidence is contradictory, the decision must be

made according to the preponderance of the evi-

dence.

C. C. P. 1835.

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 3.

Tlie plaintiff sets forth in his complaint that the

defendant, on the 13th day of April, 1928, issued its

policy of life insurance to George R. Halcomb,

wherein the defendant agreed that upon receipt of

due proof of death of said George R. Halcomb, and

upon the surrender of said jiolicy, it would pay

to the beneficiary of said George R. Halcomb, to-wit,

the Administrator of the Estate of George R. Hal-

comb, deceased, the sum of Two Thousand Dollars

($2,000.00), and that said policy of insurance also

provided that, upon receipt of due proof of death

of said George R. Halcomb as a result of bodily in-

juries siislaincd wliile riding in an aeroplane as a

fare i')aying passenger, the defendant agreed to pay,

in addi1i<.ii In tlic M\v(. Mlionsand Dollars ($2,000.00)
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hereinabove mentioned, an additional snni of Two
Thousand Dollars ($2,000,000). The complaint al-

leges that on or about the 7th day of July, 3932,

said George R. Ilalconib died from injuries sus-

tained while riding in an aeroi)lane as a fare i^aying

passenger, and said plaintiff, as Administrator of

said decedent, seeks by his said comi^laint the re-

covery of the sum of Four Thousand Dollars

($4,000.00). The answer of the defendant admits

the execution of the policy and admits its obligation

to pay to the Administratoi' of the Estate of said

decedent, the sum of Tavo Thousand and Eight and

29/lOOths Dollars ($2,008.29), including accrued

dividends on said policy and interest to date of the

tender [101] of payment of principal indemnity,

less, however, the smn of Seventy-nine and

09/lOOths Dollars ($79.09), which said sum is

averred to be the principal and interest of the in-

debtedness due, owing and unpaid by the said in-

sured to the defendant pursuant to the terms of said

policy of insurance, or the sum of Nineteen Plun-

dred Twenty-nine and 20/l()0ths Dollars ($1,929.20),

and it is denied by said answer that said decedent

died as a result of bodily injuries sustained while

riding in an aeroplane as a fare paying passenger,

and said answer fui'ther denies all lia])ility undtn-

and pursuant to the double liability provision of

said policy.

The plaintiff and tlie defendant concech' tlial the*

sum of Nineteen Ilundi-ed Twenty-nine and

20/lOOtlis Dollars ($1,929.20) is the anioinit owi'ig
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by dcfondaiit to plaintiff upon the single liability

provisions of said policy, and therefore, by said ad-

missions of the parties, the plaintiff, in any event,

is entitled to a verdict at your hands in the sum of

Nineteen Hundred Twenty-nine and 20/lOOths Dol-

lars ($1,929.20), and you are further instructed that

there is hut one question or issue to be decided by

you, and that is, whether or not said plaintiff is en-

titled to recover from the defendant the additional

sura of Two Thousand Dollars ($2,000.00) by and

through the provision of said policy of life insur-

ance wherein the defendant agreed to pay to the

beneficiary of said deceased insured said additional

sum, upon due proof of the death of said insured as

the result, directly and independently of all other

causes, of ])odil.v injuries sustained through exter-

nal, violent and accidental means while riding in an

aeroplane as a fare paying passenger; that all the

instructions to be given by this Court to you will

be directed solely to this issue and question last

above stated. [102]

DEFP]NDANT'S PROPOSED INSTRUC-
TION NO. 4.

You are instructed that in the event you find that

no fare was paid or agreed to be paid by said

(ieorge K. llalcomb to Ollie A. Rose, the pilot and

owner of the aeroplane in (|uestion, in considera-

tion of th(» said transportation of said George R.

Ilalcoiiih ill s.-ii(i aeroplane, tlien and in that event, I

dii-ect vdii thai llic plaintiff is not entitled to re-



vs. Amos Halcomh 119

cover under and i^ursuant to the dou])le indemnity

clause set fortli in said jDolicy of life insurance and

that you must return your verdict in favor of the

plaintiff and against the defendant in the sum of

Nineteen Hundred Twenty-nine and 20/lOOths Dol-

lars ($1,929.20), and no more.

DEFENDANT'S PEOPOSED INSTRUC-
TION NO. 5.

The testimony and evidence in this case estah-

lishes that Ollie A. Eose, the pilot of the aeroj^lane

in which George E. Halcomb was killed, was pos-

sessed of a private pilot's license at the time of the

accident which resulted in the death of said George

R. Halcomb, and that, as such private pilot, said

Ollie A. Eose was prohibited by the law of the

United States of America and the State of Califor-

nia from carrying persons or property for hire.

You are instructed that the law presumes, in the

absence of evidence to the contrary, that a person

is innocent of wrong and that the ordinary course

of ])usiness has been followed and that the law has

been obeyed. Therefore, in tlie absence of evidence

to the contrary, it is presumed that said Ollie A.

Rose obeyed the aii- commerce regulations of the

United States I)ei)artment of Commerce and did

not accept compensation for the aeroplane flight on

which George E. Halcomb was killed, and therefore

George E. Halcomb was not a fare paying pas-

senger. [103]
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DEFENDANT'S PROPOSED INSTRUC-
TION NO. 6.

The Court instructs the jury that, as a matter

of h\w\ in this ease there is no burden on the de-

fendant to disprove the aUegations of phiintiff's

compkiint; that the burden of proving such allega-

tions rests upon the party alleging the same, and

in this case the burden rests upon plaintiff to estab-

lish his case and to prove all the allegations of the

complaint (except those allegations admitted by

the answer) by a preponderance of the evidence, and

if you find that the weight of the evidence bearing

on the whole case is in favor of the defendant, or

that it is evenly balanced, then the plaintiff can

recover a verdict at your hands in the sum of Nine-

teen Hundred Twenty-nine and 20/lOOths Dollars

($1,929.20), and no more, which is the amount the

defendant admits is due and payable to plaintiff

under the terms of said policy.

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 7.

The plaintiff sets forth in his complaint that

George R. Halcomb was a fare paying passenger

in an aeroplane at the time he sustained the injuries

which resulted in his death. The defendant. Metro-

politan Life Insurance Company, denies that George

R. Ilalcomli was a fare paying pass(^nger in an aero-

plane at tlic tijtie he sustained the injuries whicli

resulted in his dcalli. The plaintiff' having the affir-

mative of this issue, it becomes necessary for him
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to prove his allegation by a preponderance of the

evidence, in order to entitle him to a verdict at yonr

hands in excess of said sum of Nineteen Hundred
Twenty-nine and 20./100ths Dollars ($1,929.20), and

you will render your verdict for the plaintiff in the

sum of Nineteen Hundred Twenty-nine and

20/lOOths Dollars ($1,929.20), and no more, unless

from a consideration of all of the evidence bear-

ing [104] on the matter you shall be convinced by

a preponderance of the evidence that, at the time

of the aeroplane accident in which said George R.

Halcomb sustained the injuries which resulted in

his death, said decedent was riding therein as a fare

paying passenger.

DEFENDANT'S PROPOSED INSTRUC-
TION NO. 8.

You are hereby instructed that you cannot infer

in this case that the decedent George R. Halcomb

paid fare to Ollie A. Rose, for the aeroplane flight

involved in this case, from the fact that the said

Ollie A. Rose on a prior occasion violated the law

which prohibited him from accepting fare oi' com-

pensation from any person for conveying him in his

aeroplane, or, in other words, the fact that the

said Rose may have accepted fare or compensation

on another occasion, which he had no legal right to

do, will not justify any inference that he collected

fare or compensation from the said George R. Hal-

comb for the flight in question. To the contrary, I

hereby instruct you that in the event you find that
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there is an absence of evidence as to Avhetlier a fare

Avas charged or paid by Halconib to Rose for said

transpoi-tation in the aeroplane in question, it must

be presumed by you that said Ollie A. Rose obeyed

the hiw and did not accept compensation for the

aeroplane flight on which the said George R. Hal-

comb was killed.

Thereupon the plaintiff in open court, then and

there requested the Court to instruct the jury as

follows

:

PLAINTIFF'S INSTRUCTION NO. 1

You are instructed that when two persons perish

in the same calamity, such as a wreck, a battle, or a

conflagration, and it is not shown who died first,

and there are no particular [lO;!] circumstances

from which it can be inferred, survivorship is pre-

sumed from the probabilities iesultin,i»' from the

strength, age and sex a»s follows:

If both be over fifteen and under sixty, and the

sexes be different, the male is presumed to have

survived.

PLAINTIFF'S INSTRUCTION NO. 2

You are instructed that the law do(>s not recpiire

demonstration; that is, such a degree of proof as,

exchiding possibility of error, ])roduces absolute

certainty; because such proof is rarely possible.

Moral certainty only is required, or that degree of
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proof which produces conviction in an unprejudiced

mind.

PLAINTIFF'S INSTRUCTION NO. 3

Indirect evidence is that which tends to establish

the fact in dispute by proving another, and which,

though true, does not of itself conclusively estab-

lish that fact, but which affords an inference or pre-

sumption of its existence. For example: a witness

proves an admission of the party to the fact in dis-

pute. This proves a fact, from which the fact in

dispute is inferred.

PLAINTIFF'S INSTRUCTION NO. 4

Indirect evidence is of two kinds: Inferences;

and Presumptions

:

An inference is a deduction which the reason of

the jury makes from the facts proved without an

express direction of law to that effect.

A presumption is a deduction which the law ex-

pressly directs to be made from particular facts.

[106]

PLAINTIFF'S INSTRUCTION NO. 5

An inference must be founded

:

L On a fact legally proved; and,

2. On such a deduction from that fact as is war-

ranted by a consideration of the usual propensities

or passions of men, the particular propensities or

passions of the person whose act is in question, the

course of business, or the course of nature.
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PLAINTIFF'S INSTRUCTION NO. 6

The law does not require in all eases direet evi-

dence of a fact in dispute. The law reeoi»iiizes the

force of direct evidence which tends to establish

such fact by proving another, which though not in

itself conclusive, affords an inference or presump-

tion of the existence of the fact in dispute.

Presumptive or circumstantial evidence is admis-

sible in civil cases. When direct evidence cannot l)e

produced, the minds will form their judgments on

circumstances.

So, in this case it is not necessary that the plain-

tiff produce direct evidence that the decea»sed was a

fare paying passenger as alleged in the complaint,

but such fact may be inferred from all of the cir-

cumstances in the case.

PLAINTIFF'S INSTRUCTION NO. 7

You are instructed that the law presumes that the

ordinai'y course of business has l)cen followed.

This is a disputable presumption and may ])e con-

troverted (ui other evidence.

PLAINTIFF'S INSTRUCTION NO. 8

Y<)U are instructed that evidence may be given as

to any f;\ct from whicli llie facts in issue may be

presumed oi* arc logically inferable. [107]

PLAINTIFF'S INSTRUCTION NO. 9

You are instructed as to wdiether there was an im-

plied contract that the deceased was to pay fare for

the use of llie aii-plane may be inferred from the

cii-cnmstances attending the transaction.



vs. Amos Halcomb 125

PLAINTIFF \S INSTRUCTIOX NO. 10

You are instructed that where one performs ser-

vices for another at the other's special instance and

request and there is no agreement with respect to

compensation, the law will imply an agreement to

pay what the services are reasonably worth.

The making of an agreement may be inferred

b}^ proof of conduct, as well as by proof of the use

of words.

PLAINTIFF'S INSTRUCTION NO. 11

You are instructed that where one performs for

another with the other's knowledge, a useful service

of a character usually charged for, and the latter

expresses no dissent or avails himself of the service,

a promise to pay the reasonable value of the ser-

vice is implied.

And thereupon the Court instructed the jury as

follows

:

INSTRUCTIONS OF THE COURT TO THE
JURY

It now becomes the duty of the Court to instruct

the jury on the law of this case, and it becomes the

duty of the jury to apply the law thus given to

them, to the facts before them. [108]

The jury are the sole judges of the facts—It is

the duty of the jury to give uniform consideration

to all the instructions herein given, to consider the

whole of the evidence and not a i)art thereof, to-
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getlier, and to accept such instructions as a correct

statement of the law invoh'ed.

In civil cases the affirmative of tlie issues must l)e

proved ; the ailfirmative here is upon the plaintiff,

and upon the X)laintiff therefore, rests the burden

of proof. You are the exclusive judges of tlie weight

and sufficiency of evidence. Evidence is satisfactory

which ordinarily produces a moral certainty or con-

viction in an unprejudiced mind. Such evidence

alone will justify a verdict. When the evidence in

your judgment is so equally l)alanced in weiti^ht and

quality, effect and value, that the scales of proof

liang even, your judgment should be against the

j^arty upon whom rests the burden of proof.

You are to decide this case ui)on the evidence

adduced, subject to the instructions of the court,

and upon the evidence alone, which means in part

you are not swayed by sympathy ; it means you will

not be wan-anted in using sympathy for the pur-

pose to put a strained construction either on the

facts or the law; you should not be i)rejudiced. of

course, to any extent, and I know you will not be

against the defendant because it is a corporation.

All })ersons, including corporations, insurance cor-

porations are entitled to exact justice. The plaintiff

sets forth in his complaint that the defendant on

or about the thirteenth day of Ai)i'il, 1928, issued

its policy of life insurance to (Jeorge R. Ilalcomb,

wherein the defendant agreed that upon receipt of

due proof of death of the said (leorge R. Halcomb,

nnd upon llic sui-i'cnder of said policy, it would pay

to the beneficiary of (leorge R. Halcomb, [109] the
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sum of Two Thousand Dollars ; and that said policy

of insurance also provided that upon the receipt of

due proof of death of the said George R. Halcomb
as a result of bodily injuries sustained while riding

in an aeroplane as a fare paying passenger, the de-

fendant agTeed to pay in addition, two thousand

dollars.

The answer of the defendant admits the execu-

tion of the policy and admits its obligation to pay

to the administrator of the estate of the said de-

cedent, the sum of $2008.29, less a certain amount

with which we are not here concerned.

The plaintiff and the defendant concedes that the

sum of approximately $1929.20 is the amount owing

by the defendant to the plaintiif upon the single

liability provisions of said policy ; therefore by said

admissions of the parties, plaintiff is entitled to

judgment for that amount.

You are further instructed that there is but one

question or issue to be decided by you, and that is

whether or not said plaintiff is entitled to recover,

and that is the fact whether or not said plaintiff is

entitled to recover from the defendant the addi-

tional siun of Two thousand dollars by and through

the provision of said policy wherein defendant

agreed to pay the beneticiary of said decedent said

additional sum upon due proof of death of said

decedent of said insured by accidental means while

riding in an aeroplane as a fare paying passenger.

You are also instructed all instructions to be given

by the court are to be directed solely to this issue

in question.
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The evidence in tliis case esta])li.shes that Ollie A.

Rose, the pilot of the aeroplane in which Oeorj>e R.

Halconil) was killed, was possessed of a private

l)ilot's license at the time of tlie accident which

resulted in the death of said George R. Halconib,

[110] and that such pilot, Ollie A. Rose was pro-

hi])ited by the laws of the United States of America,

and the State of California from carrying persons

or property for hire.

You are instructed that the law presumes in the

absence of evidence to the contrary, that a person is

innocent of wrong, and that the ordinary course of

business has been followed, and that the law has

been obeyed. This presumption is to ])e considered

with all the other evidence in the case, to determine

whether or not George R. Halcoml) was a far pay-

ing passenger in the ^\^:'ecked aeroplane.

Indirect evidence is of two kinds; inferences; and

presumptions. An inference is a deduction which

the reasoning of the jury makes from the facts

proved, without an express direction of law to that

effect. A presumption is a deduction which the law

expressly directs to l)e made upon the particular

facts.

A contract may be made either by express agree-

ment, or by implication. An implied contract arises

wlien one party renders services in expectation of

rcnumeration, and the other party knowing of such

expectation, receives the benetits of the services. In

such cases the law implies a promise on tlic part of

liiiM who i-cccives the benefit, to pay for the same.
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Presumptive or circimistaiitial evidence is ad-

missible in civil cases. In this case it is not necessary

that the plaintiff joroduce direct evidence that the

deceased was a fare paying passenger, as alleged in

the complaint, 1)ut such fact may be inferred from

all the circumstances in the case.

The only question for you gentlemen of the jury

is to decide whether or not George R. Halcomb, the

deceased, was a passenger for hire on the aeroplane,

the destruction of which caused his death—there is

no direct evidence upon this question—[111] the evi-

dence on this subject on which you must draw your

conclusion is brief. Mrs. Rose, the pilot 's wife, heard

all the conversation between Halcomb and her hus-

band with reference to the flight to go and look for

Halcomb 's brother who was lost. Nothing was said

about pay—she said her husband had carried vir-

tually hundreds of passengers without pay, and she

never knew her husband before accepting pay for

taking up passengers. In this connection you may
consider also the fact that Rose was not a licensed

transport pilot, although the presumption is he did

not take up passengers for hire in violation of the

regulations of the Department of Commerce. The

evidence relied on by plaintiff is that upon one

occasion the pilot had taken up the deceased and a

younger brother for tive mimites and had charged

three dollars for it ; that about two weeks after this

occasion, and two and a half months before the acci-

dent, the deceased and other members of his famil.\'

went up for a flight in the plane owned by the Rose

Brothers and paid a fee for it; the pih)t in this case
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\va.s a licensed transport pilot employed by Rose

Brothers. This was known as the three generations

flight. There is no evidence that the deceased knew
that Rose had no right to take np passengers for

hire. From these facts and circumstances you tmi'^t

decide whether or not there was an implied contract

that the deceased would pay Rose for taking liiin up

in the plane to search for his brother.

Tt is for you gentlemen of the jury to say, from

all the evidence in this case, whether there was an

implied contract that the deceased was to pay a fare

for the use of the plane.

The parties in this action have agreed upon what

we call a special verdict; therefore if you tind that

there was an implied contract for hire, you should

answer the special verdict ''Yes;" if [112] you find

there was no snch contract, you should answer the

special verdict "No." The special verdict reads, in

])art: "Was there an implied contract between the

pilot, Ollie A. Rose and George R. Halcomb for the

payment of fare ? '

' then the answeV yes or no, then

a space left for that i)urpose. Your tirst duty vdll

1)0 to select a foreman, and you are probably aware

of the fact in the Federal Court even in c\v\\ cases

the ^•erdict of the jury must be unanimous. I have

already said your tirst duty will be to select a fore-

man. Any exceptions to the instructions"?

Mr. HUSTON: We have none, your Honor.

Mr. WULFF: For the record, I would like to

except to the Court refusing to give tlio following

instruction of tlic defendant, and I would like to
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ask, of course, that the proposed instruction be

filed.

The COURT: (After reading instructions to

jury:) Any exceptions to the instructions?

Mr. SMITH : We have none, your Honor.

Mr. WULFF: For the purpose of the record, I

would like to except to the Court refusing to give

the following instructions the defendant proposed,

—I would like to ask that the proposed instructions

be filed.

The COURT: I think that is the usual way.

Mr. WULFF: Then the proposed instructions

are filed as part of the record in this case?

The COURT: Yes.

Mr. WULFF: Defendant's Proposed Instruction

No. 4.—

Mr. HUSTON: Interposing: They are not niun-

bered.

Mr. WULFF : No. 4 on the li.st.

The COURT : I thinly Mr. Huston, that is really

covered by the last instruction I gave,—Yes, 4. [113]

Mr. WULFF: That to the instruction proposed

by defendant, No. 5, as altered by the Court, by in-

serting the language to the effect that the presump-

tion of innocence from all legal wrong must be con-

sidered with all the other evidence and circum-

stances in the case,—To that addition I enter my
exception.

The COURT: I may say in pa.ssing, tluit is llie

law in the State courts, but I think it is not the law

in the Federal courts; but, you have made your oh-
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jection specifically in that case, and yon liave the

])enefit of the objection.

Mr. WULFF: And to defendant's pro^wsed in-

struction No. 6, and defendant's proposed instruc-

tion No. 8, on the ground we have these exceptions,

l)eing- that the instructions are in accordance with

the law and applicable luider the facts of this case.

Now, I would also like to exce])t to the instructions

given by the Court, and prepared and proposed by

the plaintiff; and for convenience, I will refer to the

nunil)ers of the plaintiff's proposed instructions. In-

struction No. 2, pro})Osed ])y tlie ])laintiff in refer-

ence to,—No, I withdraw that, please,—My error.

The COURT: And, Instruction No. 3 was re-

fused.

Mr. WULFF: Plaintiff's instruction No. 4 was

what I had in mind ; on the ground that this instruc-

tion does not apply here, the only inference to be

drawn,—the only facts rather upon which infer-

ences are drawn, are sul)ject to two conflicting

inferences.

The COURT : No. 5 was refused.

Mr. WULFF: And, plaintiff's instruction No.

f), 1 believe, was given in part; and defendant ex-

ce})ts to the part given.

The (^OURT: No. 7 was refused,—No. 8 was

refused.

Mr. WULFF: Just to niak(> my recoi-d here, if

your Honor please, we except on the ground the in-

struction does not state the law, when dii'ect evi-

dence is iiil i-oduced on a fact in dispute. [114]
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The COURT : 7 and 8 were refused ; 9 was -iven

as modified.

Mr, WULFF: Yes; we would like to except at

this time to plaintiff's instruction Xo. 9, was modi-

fied by the Court, on the general ground no implied

contract is shown, and evidence is aijplical)le in a

case where an illegal contract is involved.

Thereupon the jury retired to consider their spe-

cial verdict, and returned a special ^•erdict as fol-

lows:

"Was there an im})lied contract l)etween the

pilot Ollie A. Rose and George R. Halcomb, for

the payment of fare? Yes."

which said verdict was returned on October 4, 193.^.

Thereupon the case was argued upon the questions

of law% to-wit: Whether or not George R. Halcomb

was a fare paying passenger in the aeroplane

transportation in question, and further, in view of

the fact that Ollie A. Rose was prohibited by law

from transporting passengers for hire or a fare,

could there have been under the law an 'expressed

or implied contract between Ollie A. Rose and

George R. Halcomb for the payment of a fare. Af-

ter due argimient, tlie case was sulnnitted to the

Court for decision.

CONCLUSION.
And now in lurtlierance of justice, and thai right

be done, defendant tenders the foregoing as its bill
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of exceptions in this case to the action of the Court,

and })rays that the same ))e settled, allowed and

signed by the Court.

DATED. June ?>0, 1934.

DEVLIN & DEVLIN & DIEPENBROCK
HORACE B. WULFF

Attorneys for Defendant. [115]

It is hereby stipulated that the above and fore-

going; bill of exceptions is a correct statement of the

evidence adduced at the trial and proceedings had

before the Court, and that the same may be ap-

proved, allowed and settled by the trial Judge as

the bill of exceptions in the above entitled matter,

without further notice to any party hereto, and that

when so approved may be engrossed and tiled in the

Clerk's office and become a part of the record for

the purpose of the appeal in this cause taken by

the Metropolitan Life Insurance Company, a cor-

poration, defendant.

DATED, June 30, 1934.

ARTHUR C. HUSTON
L. C. SMITH

Attorneys for Plaintiff.

I hereby certify that tlie foregoing bill of ex-

ceptions contains all the evidence, witli tlie excep-

tion of tlie exhi])its, all the instructions given by the

Court, all tlie instructions ])ro])osed by the defend-

ant, objections, rulings, exceptions and all proceed-

ings at the trial and is full, true and correct, and is

hereby settled and allowed, and the same has been
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proposed, served and presented and certified within

the time allowd by law.

BATED, July 18th, 1934.

FRANK H. KERRinAX
Judge.

[Endorsed] : Filed Jul. 26, 1934. Walter B. Mal-

ing-. Clerk. [116]

[Title of Court and Cause.]

STIPULATION FOR TRANS.MITTAL OF
EXHIBITS.

It is hereby stipulated by and between the parties

hereto that all exhibits introduced at the trial of the

above entitled cause, to-wit

:

1. Plaintiff's exhibit No. 1, sample form of ticket

used by Rose Air Service;

2. Plaintiff' 's Exhibit No. 2, original policy issued

by the Metropolitan Life Insurance (\)mpany to

George R. Halcoml), insured;

3. Defendant's exhibit No. , the Air Connnerce

Regxilations of the Department of Commerce, effec-

tive December 31, 1926, as amended;

4. Defendant's Exhibit No. 3, private pilot's

license issued to Ollie Rose, dated Mardi 7, 1931 ;

5. Defendant's Exhibit No. 4, loan certificate and

assigmnent of policy;

6. Defendant's Exhibit No. 5, certified check in

the amovmt of One Thousand, Nine Hundred

Twenty-nine and 20/lOOths Dollars ($1,929.20)

;
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mav bo trausiiiitted l)y the Clerk of said United

States District Court to the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in lieu of trauscril)ing and inserting said ex-

hibits in full in the bill of exceptions.

It is further stipulated that an order of Court

ordering the transmittal of said exhibits to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit ma}- l)e made pursuant hereto.

Dated, June 30th, 1934. [117]

ARTHUR C. HUSTON
L. C. SMITH

Attorneys for Plaintiff:.

DEVLIN & DEVLIN & DIEPENBROCK
HORACE B. WULFF

Attorneys for Defendant.

[Endorsed] : Filed Jul. 26, 1934. Walter B. Mal-

ing, Clerk. [118]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the above entitled Court

:

You will please prepare a transcript of the record

in the above entitled action, to be tiled with the

Clerk of tlie United States Circuit Court of Ap-

])eals for the Ninth Circuit, and to include the fol-

lowing:

1. Kecoi'd on removal from the State Coui-t to

the l'"('(l('i'al Court.

2. Notice of removal.
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3. Amended answer.

4. Special verdict.

5. Memorandum opinion.

6. Judgment.

7. Motion for new trial.

8. Order denying motion for new trial.

9. Petition for appeal.

10. Assignment of Errors.

11. Order allowing appeal.

12. Bond on appeal.

13. Bill of exceptions.

14. Stipulation transmitting original exhibits.

15. Praecipe for transcript of record.

Said transcript to be prepared as required by law

and the rules of the United States Supremo Court

and the United States Circuit Court of Appeals for

the Ninth Circuit, and thereafter to be transmitted

to said Circuit Court of Appeals for the Ninth Cir-

cuit, together with the original citation on appeal.

Dated, June 6, 1934.

DEVLIN & DEVLIN c^^ DIEPENBROCK
HORACE B. WULFF

Attorneys for Defendant and Appellant.

[Endorsed] : Filed Jun. 6, 1934. Walter B. Mal-

ing, Clerk. [119]
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Due aiul personal ^erN'ice hereof by cop}' adniitted

this 7th (hiy of June, 1934.

L. C. SMITH
IirSTON, HUSTON & HUSTON by L. G.

Attorneys for Plaintiff.

[Endorsed]: Filed Jun. 12, 1934. Walter B. Hal-

ing, Clerk.

[Endorsed]: No. 7562. United States Circuit

Court of Appeals for the Ninth Circuit. Metropoli-

tan Life Insurance Company, a corporation, Appel-

lant, vs. Amos Halcomb, as Administrator of the

Elstate of George R. Halcomb, also known as George

Raymond Halcomb, deceased. Appellee. Transcript

of Record. Upon Appeal from the District Court

of the United States for the Northern District of

California, Northern Division.

Filed August 3, 1934.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


